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EDITOR'S NOTE 

The pnipoM of THE WOHAK CITIZEN'S UBBABT Is to fit 
women for the Ljuryer Cltlsenshlp and natorally toch preparation 
•honld beg in with the study of Political Science. This Coorse 
by I>r. Macy, is nndool»tedly the l>est popular presentation of the 
fundamental principles oV the "Science of State" ever published 
and should be read carefully. 

Following this department will come the departments of "Prac- 
tical Politics," "Woman Suffrage/' "Woman and the Law/' 
"Woman and the Larger Citizenship/' etc., all arranged In their 
logical order. (See list of subjects and contributors for full 
outline.) 

Particular attentlim Is called to the practical and convenient 
Arrangement of the text. Information on important subjects Is 
siq»plemcBted by quotations fiom other authorities. All such 
quotations are glTcn In full thus dolnir away with the necessity 
for eztcnslTe research. (Copr., MDCCCXCVIII., by T. U. A.) 
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PART IX 

The Relation of Law to Domocracy 

( HAITI ;u I 

DESPOTISM 0PP08KD TO LAW 

CC^T^III'*. law \H a m'IhkiI inaMn.'* No ncitt of ttaiii- 
^ iti|{ iM more ittliinatrly tclalrcl to the laiildittK 
of the State than that whii'h i^^ iiuicletit to the itiakittK 
aticl ettforceiiietit of law. The tleH|HaiMii of the* anti 
State iH ('harai*trri/ec| hy the ahMetice of law. Sayn Sir 
I'Vecleric'k PollcK*k: "If we Mt|>|K»He an raMetii c|c*N|H»t 
to Nit ill the K^tte aiicl deal with every ca^e acrcitflin^ to 
the iiiipreiNion of the iiiotuetit, reio^tti/iti^ tio title at 
all, we may May that he in doiiiK nome Mott of jttMice, 
hut we cannot nay that he in cloin^ jtid^ntnit acrordinK 
to law.*' ' In NO far an a ruirr f(»llown hin own will in 
the cxereiftc of anthotity and in the adminiittation ni 
juNtiee, he In rnliiiK ttot acvordinK to law. IIih aiti^ 
may lie kckicI or haci ; they ate not law fnl. In vi far ai a 
rtiler han leMpect ttnto the* tnlen of ri^ht condiu't whii'h 
prevail in the State, ho fat an he nerkn to enilnidy attd 
expreHN the will of the* State, or mi far an he hcmeMly 
Heekit to exprertH anci carry into effect rnlen detived fioni 
any Nource f»thc«r thatt Inn own will, ho far the ijoveiti' 
mcnt l)ecomcs or tcndn to liecome, onr of law. 

S3 1 



532 POLITICAL SCIENCE 

(i) In the Russian Empire there have grown up 
systems of decrees and orders issued by the Czar 
through his various councils, which receive the name of 
laws. But Mr. Wallace, in his description of tlie Rus- 
sian government, notes the fact that executive orders 
issued by administrative officers were of higher author- 
ity than the so-called laws. The executive orders which 
serve to annul the laws are not themselves laws. A real 
autocrat cannot make laws and he cannot be controlled 
by laws. In so far as the Roman emperors recognized 
and administered laws they were not autocrats; they 
were limited monarchs. They ruled according to wills 
other than their own. To quote again from Sir F. 
Pollock : " Probably no prince or ruler in historic times 
ever really took upon himself to do right according to 
his mere will and pleasure." Even in Russia there are, 
of course, especially since the establishment of the 
Duma and a limited constitutionalism, laws which no 
Czar would ever dare to set aside by arbitrary decree. 
Russia, therefore, lacks so much of being an autocracy. 
Government according to the arbitrary will of a mon- 
arch or a limited class is no longer possible. There 
must be more or less reference to the will of the peo- 
ple. Every effort to govern despotically tends directly 
to destroy the State. The ancient Persian kings had 
clearly the idea of law as distinct from arbitrary decree, 
because when a decree was put forth after the manner 
of the laws of the Medes and Persians it could not be 
changed. The Asiatic States did have some of the cle- 



POLITICAL SCIENCE 533 

ments of true States. But autocracy and tyranny pre- 
vailed over law and they came to naught, so that West- 
ern students are led to assert that Asia, unaffected by 
Western ideals, has produced no State. 

(2) The commands of a master delivered to slaves 
are not law, and they never can be made into law. 
Neither are commands which generals give to soldiers. 
The rules which parents lay down for the guidance of 
children are not laws. Yet all these experiences have 
had much to do in giving rise to the sense of law and 
the fact of law. When slaves became numerous and 
masters and slaves entered into mutual cooperative 
arrangements for tilling the soil and distributing the 
produce, rules grew up binding alike upon master and 
serf. These rules came to be recognized, and adminis- 
tered as a part of the law of the land. So also when 
general and soldiers adopt rules of action governing 
their mutual relations, these have a much closer resem- 
blance to law than the mere orders of the general. 
When grown up children come to be treated as equals, 
and families and kinsfolk adopt orderly methods of 
living together, and fall into the habit of recognizing 
rules and customs as binding upon the entire com- 
munity, we have an illustration of primitive law. It 
may well be admitted that slavery, the war-club, 
parental despotism, and all manner of tyrannies and 
despotisms, have, historically, had a share in developing 
the sense of law. 

{3) Ants and bees may be living together in an 
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orderly society, yet only by a figure of speech can we 
call their rules of conduct, laws. During certain stages 
of human development we find men living much in the 
same way. They are governed by a sort of tribal 
instinct. They are victims of habits and customs over 
which they have no control. The various castes in the 
Orient are victims of custom and habit, and such a 
state of society renders the legal spirit impossible. Law 
implies freedom of- choice. It assumes a sense of moral 
obligation on the part of the members of the society. 
Among Western peoples the very word or words which 
in later times are used to express the idea of law, in 
their origin meant a thing that was recognized as fit- 
ting or orderly, while later the same word is applied 
to that which one may claim as fit or as his right. Thus 
law in its origin is associated with liberty. It expresses 
the moral sense of a free and self -choosing society. 
Tyranny and brutality may indirectly tend to develop a 
sense of law, in that by these means men may be shaken 
out of a condition of subjection to blind, unreasoning 
instinct or superstition. Again, these blind, unreason- 
ing instincts and superstitions may indirectly tend to 
develop a sense of law, in that they may enable men to 
more effectively resist the dehumanizing tendencies of 
t)rranny.^ Thus it may well be that the action and 
reaction of tyrant upon tribal custom and of custom 
upon the conduct of the lord, may have had no small 
share in the development of a sense of law. But the 
law itself comes neither from the blind customs of the 



1H)I.IT1CAL SUKNIK 535 

tril^ nt)r front the cninnutiuU of the tyrunt; it tlocji 
OMiHr fn>in the conM*inu«4 will of a fire and Hclf-nctinK 
ettinnnnnty. Tim* law and lil»rrty air tihvrrNC wtlrn «»f 
tlir j«ianic hwtitntion. /mc tmiy ^t* ih'fiiit'if as ilur ruU's 
of omtlmi xcht^rirhy a fr^^ir ami sflf amsiums smu'ty 
Maintains its txht^iHr ami tjuarJs thir riijhts of its 



SUPPLEMENTARY READING 

CHAPTER I 

Despotism Opposed to Law 

^ Science of Law. — ^"Another point worth mention is that 
the law does not include of necessity the existence of a distinct 
profession of lawyers, whether as judges or as advocates. There 
cannot well be a science of law without such a profession; but 
justice can be administered according to settled rules by persons 
taken from the general body of citizens for the occasion, or, in 
a small community, even by the whole body of qualified citizens ; 
and under the most advanced legal systems a man may generally 
conduct his own cause in person, if so minded. In Athens, at 
the time of Pericles, and even of Demosthenes, there was a great 
deal of law, but no class of persons answering to our judges or 
counselors. The Attic orator was not a lawyer in the modem 
sense. Again, the Icelandic sagas exhibit a state of society 
provided with law quite definite as far as it goes, and even 
minutely technical on some points, and yet without any professed 
lawyers. The law is administered by general assemblies of free- 
men, though the court which is to try a particular cause is 
selected by elaborate rules. There are old men who have the 
reputation of being learned in the law; sometimes the opinion 
of such a man is accepted as conclusive, but they hold no defi- 
nite office or official qualifications. In England, as we shall see 
hereafter, there was no definite legal profession till more than 
a century after the Norman conquest. In short, the presence of 
law is marked by the administration of justice in some regular 
course of time, place, and manner, and on the footing of some 
recognized general principle. These conditions appear to be 
sufficient, as they are necessary. But if we suppose an Eastern 
despot to sit in the gate and deal with every case according to 

536 
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the impression of the moment, recognizing no rule at all, we may 
say that he is doing some sort of justice, but we cannot say 
that he is doing judgment according to law. Probably no prince 
or ruler in historical times ever really took it upon himself to 
do right according to his mere will and pleasure. There are 
always points of accepted faith which even the strongest despots 
dare not offend^ points of custom which he dare not disregard." — 
^History of English Law" by Pollock and Maitland, Vol. I, p. 27, 

> The Antiquity of DespotisiiL — ^We are apt to regard des- 
potism as a lower form of development in comparison with the 
constitutional State, and attribute to it accordingly a high an- 
tiquity. It used formerly to be thought that beginnings of 
political life might be seen shaping themselves in the forms of 
it. But this is contradicted at the very outset by the fact that 
despotism stands in opposition to the tribal or patriarchal origin 
from which these States have grown. The family stock has, 
of course, a leader, usually the eldest; but, apart from warfare, 
his power is almost nil, and to overestimate it is one of the most 
frequent sources of political mistakes made by white men. The 
chiefs nearest relations in point of fact do not stand far enough 
below him to be mingled indiscriminately in the mass of the 
population over which he rules. Thus we find them already 
striving to give a more oligarchical character to the government 
The so-called court of African or ancient American princes is 
doubtless the council which surrounds them on public occasions. 
Arbitrary rule, though we find no doubt traces of it everywhere 
in the lower grades, even when the form of government is repub- 
lican, has its basis not in the strength of the State or the chief, 
but in the moral weakness of the individual, who submits almost 
without resistance to the domineering power. In spite of indi- 
vidual tyranny there is a vein of democracy running through all 
the political institutions of the "natural'' races. Nor could it 
well be otherwise in a society which was built up upon the gens, 
kindred in blood, communistic, under the system of "mother- 
right." But herein lay no doubt an obstacle to progress. — 
"History of Mankind," by Ratsel, pp, 131-132. 
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^D^M^Um 0l Uktz-^'I hft¥« fu^w €ompUuA my §UU0^ 
mmi of w^M «pp<eftr« to tm tha (i^^nihU in « Stai0, Of ^tUknl 
mcuiiff ft« QfdifmfiXy ^^^hmAnd, ftud \n ifm km ol #tKcb « ^Mft 
in i^ mma f^o^ftr «m«>«. In cr^i/^Mng tb^e ^^e^kion^ of m^ 
^tu\^&is^^f(i, I hftvA n^4 Uffufdutn i\mr di^uHk^, whl4i I cAft* 
md bo^ ti^i hA¥« mt'^^^ff <>Mfni/^ntfe4, lc«ich «M«E<e*«iv# 4«fin«r 
of Uiw, mtmkiimi or ^Hli4(frwi«»<K, nin^^ miikifmt^ th« fl44iik>n of 
^>n« mofA ffiilur^ to Ui04>6 wl»i4} fmv*: amm Smim^, I am only 
t>fiy of t^ut UAUmifm t^lmi it k in m^^4»m4i wHh my pr^ifm<i 
po^kifma, Mui timi iiuty npp^r to tm fwin^ upfm fM€i^', 

" 7h0 law tif a fitntfi is thfi a^^r^^iatfi of ruUi admMsf^rfd 
m0diat0ly or imm^dutf^ly hy ths f>tati^M nuprsmi authmty, ^ 
f0%uUiiing thfi fmHiMUtn and funfti^n^ t^f thai nuprsmi author- 
ity iUfilf; th0 uUimat^ mnction Mng, in hath m^if, diiapprffvid 
hy th0 bulb af th0 m^mf^^n (jf th^ Stat0!'^'* l^ractUal luris^U' 
d0nc0l' by li, C, Clark, p. tfi. 
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TUB OMOtN or MAONA ClIARTA 

WIIICN firnt \vc Ikh*«»iiic nct|tmintrtt with t»nr 
hcrtthcn («iKT««toi'ii wr liiut (hrtn living itt villu^r 
cnmnmnitir.^ miti with a ntttr nvMcin nf huv nhrtulv 
well tlcvrlnprtlt 1'hry wrio hving tuulrr nilrs t\\\\\ 
K^w^Uwwn In which they wtit K'r^^'y nttmhotl. l.Mlrr 
ntn* Mn|{h;(h AtuTMotH Itocftntr rhriMinn>< (\\\t\ t\ \m\^\\ 
ptirM W'M mhtctt to the villAf^c. whilo t\H ChtiotiMtin 
thrv lortmnl nmnv w\k rulcn nf oMnhiot. At thr srtiuc 
tittir the vilt(«K^ fArtttcrH wrtr nuhjcd to artion nnd 
rrmiitiit in rrlntion to a chief |iet'«)on, nr toni, who t\\ 
one tinte waa tlij^inmetl to comnmntl thrm an a crtptf^in 
conmiAn<ti<« hin tttnip, Atut («t Another time wma iH«t|Ht^ett 
to c«HiperAtc with them on the hAHi>< oT nile^ which mII 

recoK^^i^^*! ^^ i^^^^ ^*^*t tiK'tt* An wenhh incre^toed 
ihere Rrew up a hierArchy of lonl.n who were ihs|H»'»e»l 
to plAV the tyrAnt, And a hieiArchy of pi iej«tp Ami rlet^jy 
who di?«pMte(t the Authority of the lonU. in the meAU 
time kinifs Atone.* Thion^jhinit the whole of hlnyh^h 
hiMory wine Mufgn hAve Mteufrthened their |Minitinn hy 
liHikiuK to the tower rAnkn of tlie people An a meAUn of 
proieiiittn Af^Ainnt tontn And hinhopn. It WAn thrnn^h 
llic imlronAgc of kin^A tttore tlmn from Any other one 

54i 
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source that the primitive laws and liberties of the 
English people were preserved and developed. 

( 1 ) When William of Normandy, 1066,* came into 
the country with his horde of foreign conquerors one 
might have supposed that English freedom was at an 
end. On the contrary William gave to English law 
and custom, as preserved in towns, hundreds/ and 
counties, a new lease of life. He knew what the feudal 
system was as developed in France, and with the eye of 
a statesmen he discerned that his most secure bulwark 
against his dangerous feudal barons was found in the 
local liberties and customs of the English people. He 
made friends with the English by preserving their 
local courts and strengthening them by royal patronage. 
English law and liberty were thus preserved against 
feudal lawlessness. 

(2) During the htmdred years following the Nor- 
man Conquest there arose two other kings who, in a 
sense, perfected the system of the Conqueror. Judges 
from the King's Council visited the local courts and 
administered and enlarged the English law. The peo- 
ple were furnished effective protection against local 
tyrants. At the hand of the king's justices the law was 
made uniform and national. The closest possible rela- 
tions were established between the king's government 
and the local governments in county and town. When 
barons rebelled, the people, of their own accord, arose 
and crushed out rebellion. By the end of the reign of 
Henry II., who died in 1189, so strong was the king's 
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government and no threuteniuK wuh the Attitude of 
kin{{ and people towunU the hurouH, that the InironH 
theniMelveH l^e^Hn Meriintrily to Htudy the art of winning 
the favor of the Kn({hiih people. 

ClrcumMtancefi favored the new Hchool of pohtiral 
Hcience. Uichard L, who followed I lenry. wuh a tyrant, 
and John, who foHowed hint, waH. hy common connent, 
one of the wornt kln|;M who ever lived. John inipresHed 
all I'luHHeH an hein^ a thorouf^hly dan({eronH rulrr. All 
cluKHeH fuially united aKuiuHt him. The haronn. it i^ 
helieved with a ^ood decree of ninrerity, drew the 
Hword ai;ainHt an luigliiih kin({ on hehalf of MnfjIJHh 
lihertien. The clerKYi with the Archhishop at their 
head, were thorou^ldy united in Hupport of tlit* ImrouK. 
'J'he people were for the tinje thoroiij^hly ninviufed 
that their intereHtH lay altio with the hanuiH. The khig 
left without support. waM tlnt^atentMl with an invasion 
hy hiii inveterate enemy, tht* Kin^^ of hranee, The 
reHult waH the meeting' at Umuiymnle at wliifh John 
wan forced to Hit{n Magna Charta. 

(3) The (Jreat Charter is a nulrmn covenant agreed 
to and ratified hy dilTerent claHst^s of the people pledg- 
ing all imrtieH to nee to it that all their good laws and 
UI>ertieH nhould he guarded and preserved. It is a 
recognition of the supremacy of law as against arhi- 
trary eommandit. The issuing of the Charter is to he 
viewed uh one of a series of events all of which temled 
to enforce one lesson: that is, that kings and riders are 
nuhject to the law.** When iienry I. a hundred yearn 



544 POLITICAL SCIENCE 

earlier had issued a charter upon which the Great 
Charter was based, it was a confession that the previ- 
ous king had been a violator of law, and it was a guar- 
anty that such abuses should cease. After the reign 
of King John there was always a party in England 
ready to appeal to the people for support against the 
despotic acts of kings. Future kings were compelled 
or induced to ratify the Charter. It thus became a 
sort of political platform to which the liberty-loving 
appealed for support. 

It should be borne in mind, however, that the Char- 
ter was not so much a body of laws observed and 
strictly enforced as it was an expression in favor of the 
good laws and customs of the past, and in favor of the 
rule of law as against despotism. After the adoption 
of the Charter the barons were disposed to become as 
tyrannical as ever, and other kings arose who won back 
the support of the people. After the Charter, as before 
the Charter, the legal and substantial liberties of the 
people came from wise kings who looked to the people 
for support against their powerful subjects. 

But after the Charter there was also a class of power- 
ful subjects who were also accustomed to appeal to the 
people for support against the king. In this contest 
the king was always in the position of advantage. 
Through his system of courts, through the army, and 
especially through the local militia trained by the king's 
officers, the monarch could at all times give substantial 
protection to his subjects. The barons •. on the other 
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hktuU cyuM re%irHin t}»c UiuK only \/y Tcvo]u\um nr hy 
tbf#';»tene'l rcvohilu/n, Thu*, in ajifiearancr, Kfi|(lf%li 
liJ^efly grew 1^ tl*c tinu/n of p^nverful mibject^ with 
^4Au/rt% of the €Otntrv/ti jMrofilc for the pUfiK/«; of fore- 
iriif '/r ittAiUimii the kifijf to exlci^l nw] ml;irKc thr ik/jhi- 
lar |/rjvjlej{e<i. Yet the tn^/re imj//rt;ml f;Kt in tl»;it 
khj(/% ;ill the while ffjtnn] it to their nAynnin^e to eiil;ir^e 
aii'l extend the lrx';il i/rivilr|/i':i of the ]tc(j\f]e in ortU'r 
\n weaken tJieir nvM ^lan^ennj^ wihjpct*. In all ravn, 
whether \fyAj^um% f/r \fy kingn, the aj;)K;al to the j^^'^ile 
wa* ma'Ie in tlie name of law. There were thiin ren- 
turie* of training; wherel;y the i;c/;iilc were taught to 
i'leniify law ami i/rivilejje and lil^erty. The law wa«i 
rrjade a f^rj>ettial Inilwark a|(ain«(t the l;r«talify of \nrtU 
and a|/ain<(t the XyvAuny of V\ui^%. I5y fho-ve ^'-fitnrirft 
of iruimufi the Anglo-Sax'/n race wa^t htted for 
'Jenvxnii.y, 



SUPPLEMENTARY READING 

CHAPTER II 

The Origin of Magna Charta 

^ The Rise of Kings. — Now in our Old English Chronicles, 
when they tell how the first English conquerors, Hengest and 
Horsa, settled in Kent, they do not call them Cyniugas but Here- 
to gan. Leaders or Dukes. It is not till after some victories over 
the Britons that we hear that Hengest took the rice or kingdom, 
and that his son Msc is called King. So in Wessex, the first 
conquerors Cedric and Cynric are called Ealdortnen when they 
land; but, when they have established a settled dominion at the 
expense of the Welsh, we read that they too took the rice, and 
the leaders of the West-Saxons are henceforth spoken of as 
Kings. 

It is plain then that the first leaders of the English settle- 
ments in Britain, when they came over, bore only the lowlier title 
of Heretoga or Ealdorman; it was only when they had fought 
battles and found themselves at the head of a powerful and vic- 
torious settlement on the conquered soil that they were thought 
worthy of the higher title of Kings. And we may further believe 
that, with all their exploits, they would not have been thought 
worthy of it, if they had not been held to come of the blood of 
the Gods, of the divine stock of Woden. 

We thus see that kingship, in the strict sense of the word, as 
distinguished from the government of Dukes or Ealdormen, had 
its beginning among the English in Britain, not in the very 
first moment of the Conquest, but in the years which immediately 
followed it, within the lifetime of the first generation of con- 
querors. 

The same distinction which we find among the Angles and 
Saxons we find also among the kindred nations of Scandinavia. 

546 
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When the Danes and Northmen began those invasions which led 
to such important settlements in northern and eastern England, 
we always find two marked classes of leaders, the Kings and the 
Jarls, the same word as Eorl. Of these the Jarls answer to the 
English Ealdormen. The distinction is again clearly marked, 
when we read that the Anglo-Saxons, the Saxons of the main- 
land, were ruled, not by Kings, but by what our Latin writer 
is pleased to call Satraps — that is, of course, Dukes or Ealdot" 
men. — " The Growth of the English Constitution," by Edward A. 
Freeman, pp. 57'S9- 

> William of Normandy. — ^"William the Conqueror ** was 
the natural son of Robert, duke of Normandy. He succeeded to 
the duchy on the death of his father, in 1035. 

With the assistance of his suzerain, Henry, King of France, 
he put down a formidable rising of his vassals in a battle near 
Caen in 1074. He visited in 105 1 his childless kinsman, Edward 
the Confessor, from whom he afterward claimed to have received 
a promise of the succession to the English throne. In 1052 he 
married Matilda of Flanders. 

William obtained a bull from Pope Alexander II., which de- 
clared him to be the rightful heir to the throne; landed at 
Pevensey, September 28, overthrew Harold at the battle of 
Hastings, October 14, and was crowned at Westminster, Decem« 
ber 25, 1066. 

' Hundred. — A division of a county in England, supposed 
to have originally contained one hundred freemen or families. 

« The Great Charter. — There are indeed certain great polit- 
ical documents, each of which forms a landmark in our political 
history: There is the Great Charter, the Petition of Right, the 
Bill of Rights. But not one of these gave itself out as the 
enactment of anything new. All claimed to set forth, with new 
strength, it might be, and with new clearness, those rights of 
Englishmen which were already old. In all our great political 
struggles the voice of Englishmen has never called for the 
assertion of new principles, for the enactment of new laws; the 
cry has always been for the better observance of the laws which 
were already in force, for the redress of grievances which had 
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arisen from their corruption or nefi^ect Till the Great Charter 
was wrung from John, men called for the laws of good Edward. 
And when the tyrant had unwillingly set his seal to that ground- 
work of all our later law, men called for the stricter observance 
of a Charter which was deemed to be itself only the laws of 
Edward in a newer dress. We have made changes from time 
to time; but they have been changes which have been at once 
ccmservative and progressive — conservative because progressive, 
progressive because conservative. 

They have been the application of ancient principles to new 
circumstances; they have been the careful repairs of an ancient 
building, not the pulling down of an old building and the rearing 
up of a new. The life and soul of English law has ever been 
precedent; we have always held that what our fathers once did, 
their sons have a right to do again. When the Estates of the 
Realm declared the throne of James the Second to be vacant, 
they did not seek to justify the act by any theories of the right 
of resistance, or by any doctrines of the rights of man. It was 
enough that, three hundred years before, the Estates of the 
Realm had declared the throne of Richard the Second to be 
vacant. 

By thus walking in the old paths, by thus hearkening to the 
wisdom of our forefathers, we have been able to change when- 
ever change has been needed, and we have been kept back from 
changing out of the mere love of abstract theory. We have 
thus been able to advance, if somewhat slowly, yet the more 
surely; and when we have made a false step, we have been able 
to retrace it. On this last power, the power of undoing what- 
ever has been done amiss, I wish specially to insist In tracing 
the steps by which our Constitution has grown into its present 
shape, I shall try specially to show in how many cases the best 
acts of modem legislation have been, wittingly or unwittingly, 
a falling back on the principles of our earliest times. — "The 
Growth of the English Constitution!' by Edward A. Freeman, 
pp. 84-86. 
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TMK NOBtUTY AND KINOI MADK lUBJKCT TO 

LAW 

FROM tliQ niKitiiiK '^^ the (ircat dmrtcr, 1^15, to 
the iifnt 1 udur kitiK, M^A** there were prtprttmt 
conflicts lietwecn kiiiKH ntul fnctiunH of the hntonn, or 
l)etwcen kitiKS mul lenditiK nohtei^, who, in the hiter 
(leriocl, l)orc the titles of duken nnd enrU. t hiring »lt 
thiM time the lower clamieii of the people were heiiiK 
trained under Inw. The hiHtorinn, Crranry, r««titnatr<< 
timt at the time of the iiit{nint{of the Charter half of the 
t)eople were slnven. That in, half the people were IkmuuI 
to the Hoil t\n HerfA or were chattel Hlaven. At the handn 
of common law courtu or at the hand>< of kin^.^ and the 
hi|{h court of Parliament, Hlavery had practically din- 
appeared hy the end of the Warn of the Uonen. Before 
the (treat Charter, Henry tt. had lK*en the K>'c<tt or^an- 
Ir.er of the common law courts. At the end of the cen- 
tury of the Charter, Kdward t. perfected the work «»f 
the t)ermanent oritani/^ation of the judiciary. The 
direct ohject of thene kin^^^ In the or^atdr.ation of thene 
courtM wan to K^in the support of the lower cla»^e>4 of 
the people aitaindt the attacks of the haronn. The peo- 
ple granted money to their HovereiKti and nerved him 
AH Kuldiem in return for protection aKainnt local tyrants 
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among the nobility and gentry. Through the courts of 
law judicial process was substituted for violence and 
brute force. Through the training of the courts the 
middle and lower classes became orderly and law-abid- 
ing, centuries before the higher nobility were brought 
under subjection to law. Down to the period of the 
Wars of the Roses the great lords continued lawless 
and violent. Judicial processes went without resistance 
among the middle and lower classes, but when a duke 
or an earl was involved mob violence often ensued, 
witnesses were assassinated, jurors were murdered, 
courts were broken up by hired mobs or armed retainers. 

The whole history of feudalism and the age of 
chivalry which sprang up upon the decline of feudalism 
was characterized by violence and brutality on the part 
of the ruling classes. In England, as feudal dues gave 
place to money payment and free contract, the surplus 
revenue of the great lord was used to maintain a stand- 
ing army of liveried men who followed the train of the 
dignitary and were everywhere a menace to good order 
and the peace of society. In the Wars of the Roses 
these enemies of law destroyed each other on the bloody 
field, and parliaments extended the work of destruction 
by summary confiscations and bills of attainder. 

(2) Henry VII. came to the throne with the old 
nobility much weakened by the civil wars. The lower 
clergy, the lower nobility, the commercial classes, and 
all the lower classes in the State had long been law- 
abiding and orderly. Henry determined to complete 



POLITICAL SCIKNCK 551 

thr work of the Warii of the KoiiCfi tiy hritiKinK nit U\n 
Krrat Hubjertu under the rcif;n of law. I le Icxiked to tlie 
clrrfty, the H^iitirnrcliy, nnd the |)rople for iiu|)|)ort while 
he proceeded to execute the lawn AKAiimt dukcfi ntid 
cnrlN. There had long tieen lawfi againiit armed retainerM 
rnul liverieH, Imt they had rctnained a dead letter. With 
relentlef«H vigor the king iitrititKrd from the nobility thifi 
Kourre of lawleM t^iwrr. The nobility had alwayn 
em*a|>e<l their JuHt iihare of thr taxen. 

Henry taxed them without mrr<7, and no doubt 
unjuHtly. The common law rourtii having long brrn 
accuHtomed to nIiow undue defercncT to a lord, llrnry 
fiet up the Star Chaml)er, an arbitrary rourt which in 
luM handM wafi a {Kiwerful mrauM for tlir training of the 
nobility in the new role of orderly and law abiding 
con<luct." Kngland, myn (lanliner, nrrdrd a (oiiHtnblc, 
and Henry Vlt. gave what y/nn nrednl. 

(3) During the long rdgn of Henry VI 11., the 
nobility continued to Ik* trained to habits of obedinire 
to law, and were |)ermanently added to the law-abiding 
claHHeH. During thin reign alno there wan a rrvolution 
in the Church. Throughoiu the entire hintory the lower 
clergy had, for the most part, nided with the people in 
all their Mtrugglen for liberty. The higher clergy had 
almoHt nn imiformly mded with the party of reaction 
and privilege. The (!bnrch had accumulated great 
wealth, which wan in the handn of the few, who were, 
txn a v\mn, timid, and many were corrupt and tyraimical. 

The doctrincH of the Kefonnation had taken deep 
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hold in England, and the policy of the government dur- 
ing the latter part of the reign of Henry VIII. and the 
reign of Edward VI. resulted in the confiscation of a 
large part of the property of the Church and in destroy- 
ing the authority of the pope, so that the higher clergy 
as well as the lower found themselves subject to the 
ordinary laws of England without any chance of appeal 
to a foreign potentate. The long reign of Elizabeth 
completed the work of making the English nation 
Protestant. 

Thus at the hands of Tudor monarchs all classes of 
Englishmen had become wonted to submission to the 
authority of one supreme law. It is the great glory of 
the Tudors that they substituted the forms of law for 
violence and force. They were arbitrary and tyrannical, 
but, for the most part, they used their arbitrary powers 
to destroy or subdue the lawless classes. At the end of 
the Tudor rule there was a united England prepared to 
grapple with the last obstacle to the triumph of law 
over despotism. 

(4) When all but the monarch have been made law- 
abiding, and have been trained to habits of obedience 
to law, the question. Shall the monarch also submit to 
law ? becomes a momentous one. 

In England this was an old question. John not only 
promised to himself obey the provisions of Magna 
Charta, but he appointed twenty-five barons whose duty 
it was to make war upon him and compel him to obey. 
Throughout the reign of Elizabeth there was a growing 
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party in the House of Commcms who were accustomed 
to assume that it was the Queen's duty to observe the 
laws. On many occasions Elizabeth was induced to 
modify her policy out of regard to this party. 

The Tudor monarchs were followed by foreign kings 
from Scotland, who boldly challenged the law-abiding 
English nation with the proposition that kings are not 
subject to the law, that they rule by divine right, that 
to all subjects of every class belonged the simple duty 
of obedience. The trained party in the House of Com- 
mons was not slow to accept this challenge. Over this 
issue there was relentless conflict for a hundred years. 
As incidents in the conflict, one king was executed 
according to forms of law, and another was by law 
dethroned. Parliament assumed and exercised the 
authority of deciding who should be king. As a result 
of this conflict the conclusion was at least reached that 
the monarchs were subject to the decrees of Parlia- 
ment. 

The doctrine had also been definitely set forth that 
the final source of all law was not the king, nor Parlia- 
ment, but the Nation at large. For more than two cen- 
turies this idea has gathered strength, until now it is 
an accepted axiom of the English Constitution. The 
Crown, Parliament, the Courts of Law are all subordi- 
nate agencies of the enfranchised nation, and all are 
subject to law.' Thus the law has been a schoolmaster 
leading to democracy. 



SUPPLEMENTARY READING 

CHAPTER III 

The Nobility and Kings Made Subject to Law 

1 First Tudor King. — Still young, for he was hardly thirty 
when his victory at Bosworth placed him on the throne, the 
temper of Henry the Seventh seemed to promise the reign of 
a poetic dreamer rather than of a statesman. The spare form, 
the sallow face, the quick eye, lit now and then with a fire that 
told of his Celtic blood, the shy, solitary humor which was only 
broken by outbursts of pleasant converse or genial sarcasm, told 
of an inner concentration and enthusiasm; and to the last 
Henry's mind remained imaginative and adventurous. He 
dreamed of crusades, he dwelt with delight on the legends of 
Arthur w];iich Caxton gave to the world in the year of his 
accession. His tastes were literary and artistic He called for- 
eign scholars to his court to serve as secretaries and historiogra- 
phers; he trained his children in the highest culture of their 
day ; he was a patron of the new printing press, a lover of books, 
and of art The chapel at Westminster which bears his name 
reflects his passion for architecture. But life gave Henry little 
leisure for dreams or culture. From the first he had to strug- 
gle for sheer life against the dangers that beset him. A battle 
and treason had given him the throne; treason and a battle 
might dash him from it His claim of blood was an uncertain 
and disputable one even by men of his own party. He stood 
attainted by solemn Act of Parliament; and though the judges 
ruled that the possession of the crown cleared all attaint, the 
stigma and peril remained. His victory had been a surprise; 
he could not trust the nobles; of fifty-two peers he dared to 
summon only a part to the Parliament which assembled after 
his coronation and gave its recognition to his claim of the crown. 
—"History of the English People/' by John Richard Gnen, 
PP' ^, 6S. 
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s Henry VII. as a Constable^— The improvement in the 
general well-being of the country had been rendered possible 
by the extension of the royal power, and the price paid for order 
was the falling into abeyance of the constitutional authority of 
Parliament The loss indeed was greater in appearance than in 
reality. In the fifteenth century the election of members of the 
House of Commons depended more upon the will of the great 
lords than upon the political sentiment of the community. In 
the first half of the sixteenth century they depended on the 
will of the king. The peculiarity of the Tudor rule was that its 
growing despotism was exercised without the support of the army. 
It rested on the good will of the middle classes. Treading care- 
fully in the steps of Edward IV., Henry VI. recognized that in 
order to have a full treasury it was less dangerous to exact 
payment illegally from the few, than to exact them legally from 
the many. Hence his recourse in time of trouble to benevolences. 
Hence, teo, the eagerness with which he gathered in fines. The 
Cornish rebels were fined individually. The great lords who 
persisted in keeping retainers were fined. On one occasion the 
king visited the Earl of Oxford and found, when he went away, 
a band of retainers drawn up to do him honor. ** My lord/' 
he said, ''I thank you for your entertainment, but my attorney 
must speak with you." If there was a man in England who had 
deserved well of Henry it was Oxford, but Oxford had to pay 
ii5,oao ($75,000), a sum worth perhaps ii8o,ooo ($900,000) at 
the present day, to atone for his offense. No services rendered 
to Henry were to excuse from obedience to the law. ... In 
1509, before any of these plans could have taken effect, Henry 
VII. died. He deserves to be reckoned amongst the kings who 
have accomplished much for England. If he was not chival- 
rous or imaginative, neither was the age in which he lived. His 
contemporaries needed a chief constable to keep order, and he 
gave them what they needed. — "Gardiner's Student History" 
Vol. I, pp. 356-358. 

' Doctrines of King James. — Even before his accession to 
the English throne, he had formulated his theory of rule in a 
work on "The True Law of Free Monarchy"; and announced 
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that, ^'althougli a good King will frame his actions to be accord- 
ing to law, yet he is not bound thereto, but of his own will and 
for example-giving to his subjects." With the Tudor states- 
men who used the phrase, ** an absolute King " or " an absolute 
monarchy" meant a sovereign or rule complete in themselves, 
and independent of all foreign or P^al interference. James 
diose to r^ard the words as implying the monarch's freedom 
from all control by law« or from responsibility to anything but 
his own royal wilL The King's theory, however, was made a 
S3rstem of government; it was soon, as the Divine Right of 
Kings, to become a doctrine which bishops preached from the 
pulpit, and for which brave men laid their heads on the block. 
The Church was quick to adopt its sovereign's discovery. * ♦ ♦ 
Cowell, a civilian, followed up the discoveries of Convocation by 
an announcement that " the King is above the law by his abso- 
lute power," and that " notwithstanding his oath he may alter 
and suspend any particular law that seemeth hurtful to the 
public estate." The book was suppressed on the remonstrance of 
the House of Commons, but the party of passive obedience grew 
fast A few years before the death of James, the University of 
Oxford decreed solemnly that "it was in no case lawful lor 
subjects to make use of force against their princes, or to appear 
offensivdy or defensively in the field against them." The King's 
** arrogant speeches," if they roused resentment in the Parlia- 
ments to which they were addressed, created by sheer force of 
repetition a certain belief in the arbitrary power they challenged 
for the Crown. We may give one instance of their tone from 
a speedi delivered in the Star-Chamber. "As it is atheism and 
blasphemy to dispute what God can do," said James, "so it is 
a presumption and a high contempt in a subject to dilute what 
a King can do, or to say that a King cannot do this or that"— 
"Short History of the English People," by /. R, Green, p. 47^ 



CHAPTKK IV 
THE TWO TH£0RI£8 OF LAW 

IN the previoui lc»i»on» wc have traced the dcvclop- 
tfient of law on its »entiniciital and |x;htic;il fiidc. 
Magna Charta wa» a »uniniary of all the grxxl maxims 
as to |iast law« As a political war-cry in the contents 
against tyrannical kings it was made to express all 
noble aspirations for liberty. This, it may l)e said, is 
mere sentiment; yet it is a sentiment which has Ixrcn 
progressively getting itself emtxxlicd in (K^liticat insti- 
tutions for many centuries. All history is, in a sense, 
an evolution of sentiment. As the crrnimrm law courts, 
beginning with the middle and lower classes, sul^sti- 
tuted judicial processes for feudal violence and brutal- 
jty, the sentimental fondness of the i)Coi)le for their 
own good laws and custrmis iKicame emlK>died in endur- 
ing institutions. This mere sentimental frnidness for law 
had become so strong in the Ttidor century that dukes 
and earls and bishops were all made alike subject to 
the common law of the lanrl. Finally, when the Stuarts 
proposed to place themselves alxrve law. Sir fCdward 
Coke voiced the sentiment of the nation when he said, 
''Magna Charta knows no sf>vereign/' Iwcn kings 
tx;came subject to law. Then, if king, and church, and 
all rulers are subject to the law, to whc/m must we look 
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as the determiner of the law. To the enfranchised 
nation: the democracy. Law is an expression of the 
will of the nation. This is the present Anglo-Saxon 
view of law. 

(i) In the first chapter in these lessons the state- 
ment was made that there were two contradictory views 
of law corresponding to two sorts of States. One, that 
law, in its essential nature, is an expression of the com- 
mon will, that it limits the power of rulers, that it tends 
to fulfilment in the perfectly self-conscious and co- 
operative State.* According to the other theory, law 
is something imposed upon the people, something which 
rests for its sanctions not upon the common will but upon 
brute force. It is an expression of the will of one or of 
the few. It is a command delivered by a master to slaves 
or subjects. The logical conclusion of such a theory is the 
Asiatic despotism. This last view has, however, been tbt 
accepted theory of law even in democratic countries. It 
is easy to understand how a master gives commands to 
slaves and enforces his commands by the lash. It is 
not easy to understand how the people set the law for 
themselves and how its enforcement rests upon the com- 
mon will. In the case of such countries as Switzerland, 
England, and the United States, we can recognize the 
fact that the people are themselves the source of law, 
but its explanation can never be made quite so easy and 
obvious as can that form of government which is typi- 
fied by the master and the lash, or by the savage chief 
with a war club in his hand. 
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(3) The theory that law has a despotic orijjin ami 
that law is in its nature somethintj imposed by brute 
force cannot be brushed aside as an obvious error. Both 
history and the opinion of the wise give stronj; sup- 
port to that view.^ In former lessons I have traced 
briefly a sentimental and political view of law which 
leads up to the democratic State. 1 believe that view 
is correct and important, but it does not express the 
whole truth. A much longer history might be written 
in support of the view that from beginning to end law 
in England has been a series of imiM)sitions despotically 
inflicted and enforced. In support of such a view there 
is no end of illustration. It must be conceded that all 
classes have at one time or another been made victims 
of innumerable brutalities in the name of law. These 
are facts which must be recognized. Yet in favor of 
the democratic theory of law we have in F.ngland today 
the solid conclusion of the democratic State. Do 
slavery, and brutality, and tyranny, tend \u themselves 
to produce a democratic State? History seems to 
answer this question emphaticjilly in the negative. 
Those institutions have tended to dehumanize the race, 
to destroy the State, or to produce an Asiatic despotism. 
In England, then, there have been two States contra- 
dictory in character struggling for ultimate expression. 

Had Stuart desi)otism prevailed. Magna Charta 
would have had a sovereign; and the Charter would 
have become in time a nameless and vanishing dream. 
What we now know as law would in time have become 
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as obscure as such a thing is to any savage. The asso- 
ciation of law and liberty and the early struggles for 
liberty are being glorified because liberty has triumphed 
and the democratic State is becoming an accomplished 
fact. 

Had despotism met with a like triumph quite another 
order of facts would be of primary importance in 
accounting for the result. And the facts making for 
despotism are as abundant and as well attested as are 
those making for liberty. Democracy has triumphed 
not because of those facts but in spite of them. 

The present democratic constitution of England is 
the product of the progressive association of law and 
liberty. The constitution is observed and obeyed by 
monarchs, by ministers, by Parliaments and magis- 
trates; yet in England it is not a part of the positively 
enacted law of the land. In a sense, the constitution 
is of higher authority than any positive law, because 
it more directly represents the primary source of all law. 
The constitution is above positive law, because it more 
directly represents the will of the commonwealth. It 
is a series of understandings which render possible the 
existence of the State. No citizen, no officer, has a 
right to obey any positive law if in so doing he betrays 
or ruins the State. The constitution is above positive 
law, because it is that which gives to positive law its 
meaning and its reason for existence. 

In the development of the democratic State positive 
law tends to follow the analogy of the constitution and 
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become a ruler of action recognized and freely observed 
by the citizen. Law has fulfilled its misnion when itn 
provisions have become freely and universally observed, 
or when there have l)een chanjjes in conduct such as 
to render its provisions inapplicable, or when it takes 
its place as a convenient rule of conduct such as volun- 
tary societies are wont to observe. In the democratic 
State the enactment and enforcement of positive law 
hf)ld a place among the agencies for educating and 
training its rudimentary, defective, and immoral 
members. 



SUPPLEMENTARY READING 

CHAPTER IV 

The Two Theories of Law 

^ Legislative Punctioii. — "For since it can never be sup- 
posed to be the will of society that the legislature should 
have a power to destroy that which every one desires to secure 
by entering into society, and for which the people submitted 
themselves to legislators of their own making; whenever the 
legislators endeavor to take away and destroy the property of 
the people, or to reduce them to slavery under arbitrary power, 
they put themselves into a state of war with the people, who 
are therefore absolved from any further obedience, and are left 
to the common refuge which God hath provided for all men 
against force and violence. 

"Whensoever, therefore, the legislature shall transgress this 
fundamental rule of society, and either by ambition, fear, folly, 
or corruption, endeavor to grasp themselves, or put into the 
hands of any other an absolute power over the lives, liberties, 
and estates of the people; by this breach of trust they forfeit 
the power the people had put into their hands for quite con- 
trary ends, and it absolves the people, who have a right to 
resume their original liberty, and by the establishment of a new 
legislature (such as they shall think fit), provide for their own 
safety and security, which is the end for which they are in 
society." — Lockers "Civil Government" p. 306. 

2 The Province of Jurisprudence. — 1. The matter of juris- 
prudence is positive law: law strictly so-called, that is, law set 
by political superiors to political inferiors. But since by the 
word law are also denoted, properly and improperly, other ob- 
jects related to positive law by resemblance or analogy, it is 
first necessary to distinguish positive law from those various 
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rctldled oltjects; in nthrr wtinld, (o drtormine Iho prnvimo at 
jiiriii|)riiilriic(t. 

J. A Ittw. in the litcirttl hiuI proper Hriinci tif (hr witrd, iimy lie 
ilrruiril HH d rulr litiil (lnvvM ftir the* uuiiluiici! t)f un iiilrlllunit 
liring hv HI) intrlliMriii brjuK Imvinu |Hiwt*r nvrr liiiii. Thih 
(Irlinitinn tirrmti to rnilirtii't: nil the otijnMh to whii'li lltr- word 
CHii lie applied witlumt eHtenaion of ito inraniiig by iiietuphor nr 
ttimltitfy, and in thiH ntuati law coiupribeti 

Uawa mH l)y Cmd (o nirni and 
Lawti tirt by men (o men. 

,1. Afifi^JT »V^I fry ^'<*</ ^<' Af^M.— To the wboltf or a portion of 
tbetie batt been aometinieii applied tbe pbrubr, Law of Nature, or 
Natural Law. Tbe pbrabe iti aUo freipicntly applied to otber 
objei'tii wbicb outfbt to be broadly diblintfiiibbfd. Kejcrtbiu it, 
acrordintfly, au anibignonti and nUtileudinii, I deiiitfnate tbette 
laws, considered collectively, by tbe term Law of ( Jod.— •* A^r- 
l^r^^ on iumprudifncifi,** fry John Amtin, I'oi I, Part /, p. j. 



CHAPTER V 
THE INJUSTICE OF POSITIVE LAW 

THERIC can l>e no law in tlie Western »enfte apart 
fnmi a (niblic moral conMrience. Tlie public will, 
the public conscience, in tbc K^>urce of law* But the 
public ami>cience does not admit of lietng perfectly 
formulated into fK^nitive law and enable^l to enforce the 
()enaltieH suited U) each cai>e. The specific requirement 
is always imi^erfect and more or less inadequately 
expressed ; hence at l)est the law partakes of injustice.^ 
ICven granting that the law as a statement of required 
conduct is |)erfect, the agencies for the enforcement of 
the law are imi)erfect and hence unjust* The law 
ought to conform to the highest sense of public moral- 
ity, Intt in practice this cannr>t l)e reached* Between 
law and morality there are always ol^served discrqi- 
ancies and s^mietimcs crmtradictir>ns, 1*he man whose 
morality stofis with the rer|uirements of the law is a 
jx/sitively immoral man. He wlK>se honesty docs not 
exceed legal re^|uirement is a dislionest man* Atx/ve 
and around the law there must l^e an atmosphere of 
moral sentiment higher than law, and more exacting 
than law, or else the law itself will degenerate and fail 
( I ) The injustice of ix>sitive law is a fact which has 
been universally rec^>gnized. We may suppose that 
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among the village communities of our Saxon ancestors, 
when the law rested simply upon the memory and the 
impressions of the aged, the wise and good members, 
that there must have been a very close approach of the 
law to the prevailing moral sentiment. And when wise 
and unprejudiced judges from the king's court visited 
the various localities and applied local custom to cases 
as they arose, the relation of law and morality must 
have been very close. But, as one judge followed 
another, the decisions of the courts came to be substi- 
tuted for the memory of good men as to what was 
custom. The law became rigid, positive, hardened into 
fact. Then it was discovered that the law itself was 
often unjust and sometimes unendurable. To escape 
the injustice of the common law, appeals were made to 
the Chancellor, the keeper of the king's conscience, to 
rectify the injustice of the law. This, it will be seen, 
was a direct appeal to the source of all law, namely, 
public morality.* Equity courts, apart from the tram- 
mels of positive law, proceeded to apply directly to 
the cases in hand the highest sense of justice prevail- 
ing at the time. In course of time the equity courts 
accepted as law the decisions of former courts. Thus, in 
equity practice also, the law became rigid and positive, 
and in many cases obviously unjust. Though a positive 
statute may come near fulfilling the demands of the 
highest moral sense at a given time, still circumstances 
may change and the law may come to have unforeseen 
and unjust effects. Then, again, the sense of morality 
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may change. In a progressive State there is ever a 
higher and more exacting moral sense. From this 
cause also the law may become an offense to the moral 
sense of the community. Thus, while law is an attempt 
to emlxxly and express the moral sense of the com- 
munity, it at best comes short of the prevailing moral 
standard. 

(2) It is not, however, in the failure to attain good 
laws that the prevailing moral sense suffers most; it is 
the failure in administration. We may consent unto 
the law that it is good and at the same time deplore the 
unerjual administration of the law. A trial is what the 
name implies, only an attempt to settle a case at law 
upon principles of justice. Much as our ancestors loved 
their good laws and customs, they were often at their 
wits' end in the application of their customs. They 
honestly tried to reach a settlement by witness, by testi- 
mony, and ]jy the wisdom of the aged. Only when these 
means failed did they resort to ordeal. Yet various 
kinds of ordeal grew up as a testimony to the failure 
of the law. Among the Normans in place of the ordeal 
there had grown up the practice of trial by battle. The 
two c^^mtestants sought to establish the justice of their 
rcsjicctivc claims ]jy a duel in the presence of witnesses. 
The trial by battle was always an offense to the moral 
sense of the English. They compared the trial by bat- 
tle TKfi m much with their own trial by ordeal as with 
their trial liy the oaths of witnesses. The effort of 
the ICnglish to get rid of the trial by battle and to retain 
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their trial hy miutHncti w(U an iin|x)rtant fador in 
tWvtUi^iiu^ and prrHrrvinK the jnry hytitnn. 

(,)) 'lUt* jury ikyiiittw ii]niu(\iiui\y ilhiKtraleh Ihr anion 
an<l reaction of law npon the moral hen^c of the roni- 
mtnnty. Whatever may he Mai<l of other parlM of (he 
pnhlic law, the jury hybteni never waH aiiatrarily inh 
\Hn>t*tl u|)on the people, It grew out of a fimion of 
ruhlomti, among hoth NormauH an<l ICnglii^h, to whiHi 
the people were attaihe<|, The jin'y waw alwayn lUMler- 
tiitHu] to voire the Hentiment of the local iomniunily. 
It wua an allempt to apply the will of (he rommunily 
to the tiettlement of ntneii or to the puni:>hment of <lelin- 
qnenlti. Vet what v/t rail the Jnry har> alwayi> lieen 
nn<lerf(oing diange. The att« of the Jiny have never 
»iatit)fie<| the moral Htmt* of the rommunity. The nyh- 
tem iH an attempt to exprehH I he moral nenne, hut it 
floeii ihiti imperfedly or ina<lefpialely. The national 
altarhment to the jnry nyhlem hat> at no time arisen 
from the convidion Ihal il ih an af<enry for hernring 
exart juMice, hnl ha« heen <Iue ralher to th<? helief 
that it wa^i lehK nnjni>t than home other competin|{ ftyt> 
tem. In hii origin the jury <lifl compare favorahly with 
the trial hy hattle or wilh Ihe onleal. The people alHo 
preferreil to tniht ihe jnry rather than the arhitrary 
ilerisionh of the jn^lge. One of the ejiief merlt« of the 
jnry wyMem aritjen from the fact that It han kept the 
eonnnnm'ty aH a wh<»le in <Iirert contact with the pro- 
fonnflet)t intrlcaciet) in tlie atlminlMration of law. TInm 
even the mo»t ignorant have heen naved from htiper* 
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stitions and legal illusions prevailing in other countries ; 
the most ignorant have remained in full realization of 
the fact that the administration of law, at its best, is 
only a crude and imperfect attempt to attain justice. 
It is the glory of the Anglo-Saxons that the common 
people have in the main rated lawyers and judges at 
their true value. If there has been superstition, it has 
been confined to a limited class who were made the 
victims of a false education. Through the jury system 
more, perhaps, than through any other one agency, the 
sense of guilt on account of the failure of justice has 
been brought home to the community at large. The 
jury represents the community. Along with the grow- 
ing sense of the imperfection and injustice of the courts 
there has been a growing sense that the guilt rests upon 
the community as a whole. Thus the fountain of jus- 
tice has been purified. 



SUPPLBMBNTARY READING 

CHAPTER V 

The Injustice of Potithre L«w 

^Law and Equity^ — But, lastly, the most universal and 
effectual way of discovering the true meaning of a law, when 
the words are dubious, is by reconsidering the reason and spirit 
of it; or the cause which moved the legislature to enact it; for 
when the reason ceases, the law itself ought likewise to cease 
with it. An instance of this is given in a case put by Cicero, 
or whoever was the author of the treatise ascribed to Herennius. 
There was a law that those who in a storm forsook the ship 
should forfeit all property therein, and that the ship and lading 
should belong entirely to those who stayed in it In a danger- 
ous tempest all the mariners forsook the ship, except only one 
sick passenger, who, by reason of his disease, was unable to 
get out and escape. By chance the ship came safe to port The 
sick man kept possession, and claimed the benefit of the law. 
Now here all the learned agree that the sick man is not within 
the reason of the law; for the reason of making it was to give 
encouragement to such as should venture their lives to save 
the vessel; but this is a merit which he could never pretend to, 
who neither stayed in the ship upon that account, nor contributed 
anything to its preservation. From this method of interpreting 
laws, by the reason of them, arises what we call equity, which 
is thus defined by Grotius, "the correction of that, wherein the 
law (by reason of its universality) is deficient" For since in 
laws all cases cannot be foreseen or expressed, it is necessary 
that when the general decrees of the law come to be applied to 
particular cases, there should be somewhere a power vested of 
defining those circumtances which (had they been foreseen) the 
legislator himself would have expressed. And these are the 
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ca*^4 fi^kh, ntt^/f^m% to Orot'ni^, '' tejt non exacie defmH, sed 
ftHifh hfffii vifi permiitii/' 
Vjtfttfiy iim^ 6tpftnAin%, tv^rfi\n))y, np^/n the p^rtictflar circwn- 

an4 ftx^A prfittfAn fA t^xiiiy h'Ui down witht/tsi destroying ftf$ 
ttry tn^mt, nrki rtAmmg it to a jk/jHivc law. An/J, f/n the 
^/thff hflifi<t t^ h}ftfiy ffi eonii^t'mfi all ca^fs in an equitable 
Hj^t mmi tHft \tt )nAn)%tA Uj<f far, Ie$f iherthy we destroy all 
law, and leave fhe deei^j//n of erery qoesti^/n entirely in the 
httnM of the jtidjfe. And law, without e<|tiity, ttK/ttgh hard and 
diwiifreeable, if* much rnore desiraWe for the ptiblic good than 
ttiniiy wiihrfiit law ; which w^mld make tvtry judge a legislator, 
and introduce rrKAff irtHn'tte confusion, as there would then be 
almost as mntiy different rules of action laid down in rmr courts 
as there nr^ differences of capacity and sentiment in the human 
mind. — " Dtacksione\t Commentaries," Vol. I, Sec. 2, No. 5 

* B<|lrity^— The n^%i instrumentality by which the ndapta- 
\\tm of law to social wants is carried on, I call l^ufty, meaning 
\ty ihni wmt) any body of rtiles existing by the side of the 
original civil law^ UmmM on distinct principles and claiming 
Incidentally to supersede the civil law in virtue of a superior 
Muctity inherent ^ti those principles. 

The F/|fiity, whether of the Urrmnn Prsetors or of the English 
^han^ellor«^, differs from the Fictions which in each case pre- 
ceded it, in that the interference with law is open and avowed. 
C;in the rrther hand, if differs from legislation, the agent of legal 
Improvimetit which comes after it, in that its claim to authority 
is t<founded, not on the prerogative of any external person or 
body, tiot even on that of the magistrate who enunciates it, but 
on the special nature of Its principles, to which it is alleged that 
all law oUKlit to conform. Ihe very conception of a set of 
principles, inve««ted with a hij?her sacredness than those of the 
orittinal law and demanding application independently of the 
CfMi^etit of any external IwKly, belongs to a much more advanced 
stage of ftiought than that to which legal fictions originally sug- 
gested them««elvefl.— "/^«r/r«f Law/' by Maine, pp. af, aB. 



CIIArTRR VI 

VICAKfOUt PUMItHMBIfT 

WJi Hmtry ijmttiy, lllji«ryf*, iliirff y^irra itrut livitii; 
i itiAiMn iri\it^ %fu\ ui iSar %huw Uuh' Ih^rr w^ri- wliiir 
I^Mty^niir «t^li/j» \%stA feitiii\y '\m\innti\ ihr ifntlffiifi/yiiii tti 
vi^iUrMitm. An UuUkn iumx ntu: irif/^ stl^v^ :<f« lfi/|i;ifi 

Hi Ut¥J^\itf frjlur. 'I JMf Ua^^f ^ii% Hfft^ifA :uv\ ^lf^A%y^ii 
UiO^ i\it iuUiiif ituu\ idmri ittf Irwl S!i;iM^yfi;i, xUf 

liiUri iA inw iii til*' Ui\it%, '4\f\itiiitA \itinir \Uf anin 

in4iMiit, iur teaj/l, w/rr livifig iiii^l*^ l;«wfe '*( iUrir /mn. 
A//yyf/lih|{ t/j» liiMlt;ifii law i»/^ rriiii^ li;i/l Iri^ii tftntuuUffi. 
lliMer tfiuiifi fffi/kr dffMtl MfmfftA in u uAit in wliirli ;i 
/1«M ha/1 f*wi %h'm Xty H iumAft'f fti llir Mlm Inl^, 
1W Ai/1 tii ytii^tHiU't ^Uu'U \iHA \ti\ in iUt artru v.a* 
uffi|y|y Hii uti fiilAllmg ili^ f^i|iiif^m^hift ni ilir law of 
ll«^ ifWit '\Au% rjHM' illii^lral/'t a \ffm\\Af ni iif«ivM%;«l 
a|^4i/^ti/wi in iIm* <^oliili/yfj of jiiMi/^' 'lli^r^ h a 
faif^ily ah/1 a Irihal itn%u\tAitu^>.^ wlii^li (/f<'//'^W il^** 
Atiiftifj\mit%ii ni iSw ifi/livi'lnal inn^hin^ut^^. In *«/!< a 
*l;i»l/' of ^MAtiy UM% i\%t i niuui%ii\i%^^ ni rfiitu^ atul Hm* 
l^ifii&litiMYii /^f i'fUiitt Hft vi/ari/Hite ii« fli^ir naiiif ^. An 
ifi/livi/liial rimm%\i% an a/i wIh'^Ii tnak^fe lli^ wliol** tril*i' 
giiiliy of nnir/kr. In t%u\i a /atuc* llir #l«inan'l itt nM 
tf«at il»«r guilty fm^n 1^ \n%ii\%\%M, Init tliat i\%t K^tiilty trilic 
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cases which, according to Grotius, "lex non exacte deHnit, sed 
abitrio boni viri permittit" 

Equity thus depending, essentially, upon the particular circum- 
stances of each individual case, there can be no established rules 
and fixed precepts of equity laid down without destroying its 
very essence, and reducing it to a positive law. And, on the 
other hand, the liberty of considering all cases in an equitable 
light must not be indulged too far, lest thereby we destroy all 
law, and leave the decision of every question entirely in the 
breast of the judge. And law, without equity, though hard and 
disagreeable, is much more desirable for the public good than 
equity without law; which would make every judge a legislator, 
and introduce most infinite confusion, as there would then be 
almost as many different rules of action laid down in our courts 
as there are differences of capacity and sentiment in the human 
mind. — " Blackstone's Commentaries" Vol, I, Sec, 2, No, 5 

2 Equity. — ^The next instrumentality by which the adapta- 
tion of law to social wants is carried on, I call Equity, meaning 
by that word any body of rules existing by the side of the 
original civil law, founded on distinct principles and claiming 
incidentally to supersede the civil law in virtue of a superior 
sanctity inherent in those principles. 

The Equity, whether of the Roman Praetors or of the English 
Chancellors, differs from the Fictions which in each case pre- 
ceded it, in that the interference with law is open and avowed. 
On the other hand, it differs from legislation, the agent of legal 
improvement which comes after it, in that its claim to authority 
is grounded, not on the prerogative of any external person or 
body, not even on that of the magistrate who enunciates it, but 
on the special nature of its principles, to which it is alleged that 
all law ought to conform. The very conception of a set of 
principles, invested with a higher sacredness than those of the 
original law and demanding application independently of the 
consent of any external body, belongs to a much more advanced 
stage of thought than that to which legal fictions originally sug- 
gested themselves. — "Ancient Law," by Maine, pp, 27, 28. 
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upon the \xH\\€n cif ofTciMlcrfi for the wikr of thrir cITcrt 
U|Mifi the inimN of {Nmiiihlc ofTcmlrrn. In (lr}i|Mitic Htatr<i 
thcMf practlccji c<inthitic to the prcfient day. A jj^'vcrn- 
mait by force nuiM rely mion virarioiij* ptniiHhnirntH; 
it muM fitrtke terror into the nitn<l<« of itn HiihjrctH. Htit 
to the mind of the normnl citixrn in the drniiHTatir 
StAte fiuch nctn are tnijtiHt. The drnifHTatic State 
requireii 11 higher nnd more fully drvrloprd nitiral Hcnne. 
A <lemocratic State cannot ron!«i.Htnitly inllirt virariotni 
puni«ihment«i. Whenever Mich a State yirhN to niotiveji 
of vengeance it revert.n to the hatharic state of mind. 
The citixenti in the denuHTatic State prefer to rndtire 
vicarious nufTerinK rather than to inflict n|Nin one 
nelected victim pttninhment.H which otheni may |)erchance 
deserve. In the dennxTatic State there i.n a growing 
name of fniilt on accotmt of the delin^piencien of \\% 
defective nieml)er!i. The public reco^ni/eji itn own 
jihare in the gnilt of it<i criminal cla«««(e«i. 'Hie demo- 
cratic State will freely )i|)end ten thonnantl <lollar«i in 
the prosecution of an offender and then feel entirely 
satinfied with the inijiosition of a line of a hnn<lre<l 
dollars. The State ex|)ects to sufTer at the hands of its 
criminal classes. It prefers to snITer injustice rather 
than to <lo injttstice. It prefers to solve <lotibts in favor 
<if the accuse<l. It woidd let ten KxuUy men es<'a|>e 
rather than visit |nmishment t«|)on one inn<K*ent man. 

(3) In recent years the I^ondon (*onnty (*ouncil has 
Iniilt three school houses u|)on the rtiins of vacant 
pri»ons. Tlie prisons were in their day themselves 
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be punished, and the tribe is punished when one of its 
members has been slain. 

To the moral sense which comes with later develop- 
ment these vicarious punishments appear as rank injus- 
tice. And even to the dull and savage man vicarious 
punishments are not satisfying. The individual is not 
satisfied with the rude " an eye for an eye and a tooth 
for a tooth " exacted from the offending tribe. There 
arises a feeling of personal revenge which among sav- 
ages expresses itself by inflicting personal torture and 
mutilation. The growth of personal vengeance tendd 
to weaken the tribal consciousness and to induce 
anarchy. In its efforts to escape destruction at the hand 
of the private avenger the early society takes its early 
lessons in individual distributive justice. A higher 
type of morality is developed, and from the higher 
morality there arise crude efforts to apportion justice 
according to the deserts of the individual offender. 

(2) Vicarious punishments, however, continue for 
ages after all sense of vicarious crimes has been lost. 
In all good conscience the prudent master visits condign 
punishment upon one slave for the purpose of inducing 
a spirit of obedience in the entire class of slaves. Crim- 
inals are publicly executed as a warning to the crimi- 
nally inclined. For the same reason the grim skulls 
of noted criminals are exposed at the city gate as a 
warning to the citizens. Cromwell's body was not per- 
mitted to rest quietly in the grave. All sorts of punish- 
ments and indignities and mutilations have been visited 
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upon the h(x\itn of offenders for the sake of their effect 
U|K)n the minds of posHthle offenders. In des|K)tic states 
these practices continue to the present day. A govern- 
ment by force must rely ufKm vicarious punishments; 
it must strike terror into the minds of its subjects. Hut 
to the mind of the normal citizen in the democratic 
State such acts are unjust. The democratic State 
requires a higher and more fully developed moral sense. 
A democratic State cannot consistently inflict vicarious 
ptinishments. Whenever such a State yields to motives 
of vengeance it reverts to the barbaric state of mind. 
The citizens in the democratic State prefer to endure 
vicarimis suffering rather than to inflict uixin one 
selected victim punishments which others may perchance 
deserve. In the demfKratic State there is a growing 
sense of guilt on account of the delinqtiencies of its 
defective members. The {Hihlic recognizes its own 
share in the guilt of its criminal classes. 1'he demo- 
cratic State will freely spend ten thousand dollars in 
the prosecution of an offender and then feel entirely 
satisfied with the imposition of a fine of a hundred 
dollars. The State exinrcts to suffer at the hands of its 
criminal classes. It prefers to suffer injustice rather 
than to do injustice. It prefers to solve doubts in favor 
of the accused. It wmild let ten guilty men escaiK 
rather than visit pimishment upon one innocent man. 

(3) In recent years the I^mdon County Council has 
fniilt three school houses upon the ruins of vacant 

prisons. The prisons were in their day themselves 
4 
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institutions of learning. But as such institutions they 
represented a lower type of public morality. Of the 
schools also it may be said that they are institutions for 
the attainment of justice; and as such they are of a 
higher grade than are prisons and courts of law. In 
the Anglo-Saxon world there has been a minimum of 
cant, and superstition, and humbug about the sacred- 
ncss of prisons and courts of law. In the minds of the 
peoi)le these at best have stood for crude and imperfect 
attempts at the administration of justice. English lit- 
erature and English history abound in evidences of a 
sense of the injustice of the so-called agencies for the 
administration of justice. The penitential tears which 
have made for the purification of society have been shed 
outside of prison walls rather than inside. The men 
whom Howard found in English prisons were probably 
not distinguished for genuine penitence. It is because 
of the awakened public conscience directed against the 
injustice and the failure of justice on the part of the 
agencies of the State that courts of law in England and 
America have been made worthy of such a high degree 
of respect. But justice is a thing which does not admit 
of being administered by mere mechanical agencies and 
institutions. The Greeks were right when they pre- 
sented justice as the ideal which challenges the highest 
endeavor of the citizen.^ The kindergarten is an insti- 
tution for the attainment of justice of a higher grade 
than is a prison or a court of law. Yet if one should 
find the best system of kindergartens in the world. 
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where llif \)VHi of tnntlinh vtu\\wvi\\v wilh the licnt «»f 
lr;ichfrH, where the Hiihl |»;iH^r^ fmm the kinder^arlen 
(hrotif^h Ihc Ik*hI H('h<KiK vvhith thr world aiTonln, Mich a 
tiyMnn would hut imi)erfrrily fxprcsH the juM recniire- 
mentH for the education of youth. Nay where the 
mIvhiIh are aetiially the hrM, there we fin*l the keeuest 
heii^e of deh'n(|iieiu'y and imi)er feet ion, jnM an in tho^c 
places where the conrtH of law nnne the nearest to fnt- 
lining the demands of jnMice there is the keeneHt senne 
of delin(|uenc7 and injustice. The law is not fidftlled, 
or it is not jtiMly executed, until the principlen of the 
law arc written u|K)n the cortex of the hrain and have 
l»econie the hahitual fjuide to the conduct of the |)er- 
fectly free luan. In Mich a ca^e law and lilicrty are necn 
to l)c identical. 
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ClIAFIER VI 

VicAriouf PlisitohfBtfit 

* Primitfvt Jtifde«< — Among the English, m among all tbe 
if%m% oi trmnUM, junik^ fw4 originally sprung Irom each mao'f 
fHifmrnHl Action. There had heen a time when every freeman 
wa.<^ hi» own avenger, But even in the earliest (ornM of Englii^ 
ji»ociety of which we catch trace* thin right of nelf'defeniie wa« 
UiUiff mo4ir«e4 and restricted hy a growing nm§e of ptthlic Jtuk 
tice, The '' hlood'Wite/' or c(mi|M;nf»ation in money fdr peraonal 
wrong, was the ^rst effort of the trihe as a whole to regtilate 
^ivate revenge, The freeman's life and the freeman's limb 
had each on this system its legal price, ** Kye for eye/' ran the 
rough cust^^nary c^ide, and 'Mimli for limb/' or for each, fair 
damages. 

We see a further step towards the recognition of a wrong aa 
d^me f»ot Ui the individual man, hut to the people at large, hi 
amHher cusi/yin of early date, The price of life or limh was paid, 
tKH hy the w«*na-d^>er t^i the man he wronged, hut hy the family 
tff h/nise of tlie wrr^fig-d/^^r t^i the family or house of the wronged, 

Ofd^r and law were thus fna^le to rest in each little gump of 
Rnglish pe/yple upoft the t>lr^^d hrm^l which knit its families tO' 
getl^er; t^yf^ry outrage was held Ui have tieen drme \fy all wi» 
were linked hy hh>f>d Ui the ^l^ier of it, every crime to have heen 
iUnw against all w\ui were linked lyy hlood U^ the suflferer iftm 
kr Pffim this sense of the value of the family hm\4f as a means 
of restraining the wrong-doer liy forces which the tribe as a wivfle 
did n/H as yet possess, spraf*a the Ttrst ru^le forms of Knglish 
Justi^^e. 

tintU kinsman was his kinsman's keeper, bound to protect him 
from wr//ng, Ui hin<ler him iram wr^mg«doing, and to iitfer 
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with fiml tmy for him, if wrong were done. So fully wan thin 
prinripli* rccoffnixril thiitf rvrn if Any nutn wftn dmrKcd l>rforo 
hit! fclt(iw-tritN*Mtncn with crime, hiN IcinNfollc utill rrnminrd in 
fart hid Kolc Jtiflffm; f(ir it wan hy their Milemn outh of hift 
ifinoeenre or U\n fftiilt thAt he hAcl to RtAnd or fAll.»"/l Short 
Hiiiory of thp HnnHsh PfopU/' hy John Richard (irtfn, pp. j, $, 

' Law an4 Bthlci.— The cthictti decinionN of a community 
have no expreM mouthpiece. Our only trihunAl in An idettl And 
aliAtrAct one; the prAdicftl Jtidainent, am Ariiitdtte raw lottK ako, 
muNt meARurc itM*lf hy the intAicined JttdKniettt of a rcAnonAhle 
man. It munt here he noted tlmt we Are uprakitig to ICnKtlHhmen, 
And of the MAte of thiuKR which we lind in tCoKlAnd. We do 
not foricet thAt At Nundry tinien And in nundry wAyii Attempt! 
hAve heen mtkAn to Net up a kind of ethicAl Judieatiire, An<l to 
put ethicN (m the footing of poNitive Iaw. 'I huN, a lAr^e pArty 
in the KomAn Church regArdN the Pope an tieing in a Ntrict And 
proper tktWM the fluAl judge (if n(»t uUo a IrginlAtor) in <|ueN- 
tlouN of morAlity, And hiN forntAl deciNiouN on Ntich (|tteNtionN an 
t>eing IndiNputAhlc a11 the world over, in like niAniirr an the 
derlftion of the IfouNe of l^ordu cm a point in Knglinh Iaw In 
indtNputAhle in HnglAnd.*- /'(///orilr'i " lissays in Juriiprudpnei 
and HiMcs" p, j//. 



QUESTIONS FOR REVIEW. PART IX 

1. Can a despot make and execute laws? If the auto- 
crat rules according to law, does he remain ai: autocrat f 
Are slaves subject to law? Are bees subject to law? 
How is law related to liberty? 

2. To what fact do the English owe the preservation 
of their early laws and liberties? What induced the 
Barons to defend the liberties of the English? What is 
Magna Charta? Who were the chief defenders of the 
charter? 

J. How were slavery and serfdom abolished in 
England? What classes were earliest law-abiding? 
How did the barons and higher nobility become subject 
to lazv? How were kings made subject to the law? If 
all are subject to law, who is sovereign? 

4. What are two contradictory meanings of law? 
Which is the more easily understood? If Stuart des- 
potism had become permanent in England, what would 
have become of Magna Charta? Does English history 
furnish support to the view that law is something im- 
posed by force? Is the English constitution above law? 
In a free State, is there a moral sense higher than law? 

5. Are positive laws always imperfect? In a free 
State docs lazv always do violence to the highest moral 
scftse? Why was equity developed? Can just laws be 
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juxily rx^culcdf HxpUm lltt* origin of tltt* jury, tVluU 
tiff :tomi* of Ihf ciMf ii.fc.f of (lit* juryf 

6, What ui (I vicarioiu crimt^f ll/ltai tjt a vicmoun 
pumshm^ntf tjs a vuarioujt ftuimhmnit justf Is il 
jusi that th(* State should suffi^r on account of its dclin 
qucnt mcml>crsf Is it more nearly just to suffer uropttf 
than to do uront/f 

•UBJBCTI FOR IPBCXAL ITUDY 

/. Practical Jurisprudence, A comment on Austin 

by /:. (\ Clark, 

J, liufflish history teadiuff up to Moffna Charta, 
,^ " History of linfflish /.mc/* lUdlock and Mail- 

land, 

4, Triumph of Law in Tudor and Stuart centuries 
in linrfland, 

5, Maine*s '^Ancient /.(m^" 

(J. Modern tendency to sul>stitute schools for prisons, 



PART X 

Sovereigntjr in the StatM 

CITAITER I 

SOVEREIGNTY IN A DBtPOTIflf 

AN immcnHc amrnjnt of energy has been wasted in 
the vain attemfit to adjust the Asiatic idea of 
sovereignty to the Western demrKratic State. Sover- 
eignty in a desfK^tism is of the nature of a physical 
fact. One man, or a select Ixxly of men, holds the 
war-club; all the rest are disarme^l, and are victims of 
a fKiwcr over which they have no control. In such a 
State, instead r;f taws to which all are subject, there 
arc arbitrary crnnmands enforced ujKm victims by brute 
force. The sf;vereign is nrrt subject to any law. He it 
is who issues the commands which all others are com- 
IH!llcd to (;t>cy. In a targe desp<jtic State there naturally 
grows up a hierarchy of rulers. In the hierarchy there 
arc those who are accustomed to otxy a^mmands given 
to them from atx^ve, and at the same time to exact 
(;lK!dience from those IhjIow. The word sovereignty 
came to Ik: applied only tr; the authority exercised 1^ 
the head ruler or by the txxly which held the place of 
supreme {Kiwer. In the despotic State there is no law, 
no universal authority. The sf>vereign is autocratic; 
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he gives commands, but he accepts no authority higher 
tlian himself; he commamis Intt he does not olx*y. 

( I ) The atitocrat can hr(K)k no suiierior, not even a 

K^hI. The Mohammedan can admit that there is one 

(<<)(|, hut the eniphasis of his creed must Im? u|N)n tl)e 

ciaiin that Mohammed is his prophet. To the Moham* 

niednn subject the successor to the prophet must Ih* in 

the place of God. To the subject of the IVIestial Km- 

pirr there was no l)eing higher than the lMn|KTor. So 

U)ii as the Autocrat of all the Uussias can in<lucc his 

suhjirts to accept himself as the vice-^'crcnt of (lod his 

[Mhsition may lie reasonably secure. Hut, as his subjtrts 

read the New Testament and gain the conviclion that 

there is one hiffher than he. the atitocracy becomes im- 

|)eriled. AH des|K)tic (foverimients need the stip]M)rt 

of religion; yet a religion which leads to the In^lief thai 

there are divine Ixrhigs of a higher grade than the 

<les|M)t. who concern themselves with luiman aiTairs, 

tends to <lestroy despotism. Among the I lebrews there 

cotdd be no continuous des|K)tism. btvause to the devotit 

Hebrew there was ever present a (lod in Israel ready to 

vindicate the cause of the oppressed. Likewise, in all 

Christian States, when a despot has arisen who was 

dis|M)sed to play the jiart of an oriental tyrant, there 

have not l>een wanting those who were ready to call 

him to account in the name of a higher law. In the 

Oriental State the sovereign must not only be alnivc 

law. he must l)e, in the eyes of his subjects, in the place 

of GckI. 
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(2) In the despotic State a disputed sovereignty 
means unending and relentless war, or it means a state 
of anarchy. So far as the masses of the subjects are 
concerned, there must be no doubt as to who the sover- 
eign is. Of course, in the history of despotisms there 
have been disputes as to the order of succession, and 
by such disputes despotisms have been destroyed. Suc- 
cessful despotisms either avoid such disputes or suc- 
ceed in keeping a knowledge of them from their 
subjects. 

(3) In the Western, or democratic State the whole 
reason and philosophy of sovereignty is changed. 
There has been infinite waste of intellectual effort in 
the vain attempt to reconcile the Oriental notion of 
sovereignty wth the democratic State. Sovereignty in 
a despotism is a physical fact. It rests upon the big- 
gest and most effective war-club. If there is spiritual 
support it is in the form of terror, superstition, decep- 
tion, and lying. It is essential in an Oriental despotism 
that the will of the people shall be broken. An abso- 
lute and impassable gulf is set up between the people 
and the sovereign. They live in distinct worlds. The 
more effective is this separation the more successful is 
the despotism. In the democratic State, a condition the 
exact opposite prevails. 

It cannot be too strongly emphasized that not one 
rational sentence can be written about this much-abused 
word sovereignty until a preliminary question has been 
clearly and definitely settled. The question is this: 
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Which sort of State are you going to talk about? If 
the discourse pertains to the Oriental despotism, it can 
be made brief and simple, easily understood, and void 
of all controversy.^ If, however, the discussion per- 
tains to the Western democratic State, the groundwork 
of the discourse is so different that direct comparison 
leads to confusion. In the democratic State there is 
and can be no such thing as sovereignty in the Oriental 
sense of the term.^ If the word is used at all it must 
be with an entirely different meaning. 

(4) Mr. Austin, writing about the time of the pas- 
sage of the English Reform Bill of 1832, said: "If 
a determinate human superior, not in the habit of 
obedience to a like superior, receive habitual obedience 
from the bulk of a given society, that determinate supe- 
rior is sovereign in that society, and the society (includ- 
ing the superior) is a society political and independent. 
To the determinate superior the others are subject : or 
on that determinate superior the other members of the 
society are dependent. The mutual relation which subsists 
between the superior and them may be styled the rela- 
tion of sovereign and subject, or the relation of sov- 
ereignty and subjection."^ It will be seen that this 
definition is entirely suited to an Oriental despotism, 
and it pretty accurately described the European States 
at the time it was written. For two hundred years 
there had been a growing sentiment in favor of democ- 
racy.* There had been those who had put forth elabo- 
rate theories in favor of the view that sovereignty 
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should rest with the people as a whole ; but in the Old 
World there had been no successful attempt to found 
a State upon the democratic theory. Austin was fatally 
logical and consistent in his elaboration and exposition 
of the fundamental principles of the anti-democratic 
State. The war-club philosophy of which he was an 
eminent expositor has served to paralyze the brains of 
millions to the present day. There has been a con- 
tinuous effort to fit the old cloth into the new garment 
It has seemed a pity that so much logic and clear 
analysis should go to waste. Austin's analysis is cor- 
rect when applied to the finished despotic State. The 
democratic States are not yet finished, they are simply 
in the process of making. Many of the principles of 
despotism still survive in the most advanced democ- 
racies. The majority of the people now living in demo- 
cratic countries are still victims of despotic modes of 
thought, of despotic language. Not until quite recently 
has there been manifest among students of politics a 
general disposition to rebel against the Austinian mode 
of thought. 



•UPPLBMBNTARY RBADINO 

CIIAPTKH I 
•ovtrtif nty In • Dttpotltm 

* Two litthodSt— All monttrchim of which wr htivc nny 
rtctirtl wrrt» ifovrrnrd wftrr tw<» »ic*vctmI mMiinrri: c*hhrr by n 
priiHT nml hiii nrrvniiU whom hr vouchnufrM out of \\'\n inrrf» 
Krncr Ui voniititutt* hU miniiitfrii, nml nchtiiin of thrir unHiMitncr 
lit thr tftwcrnmciU of hU kiiitfilom; or rUr by u piiiirr nml hU 
Imroiin, who wrrt> pcmomi ndvuncrd to timt qmility. not hy fuvor 
or conccHnlon of the prlm^, hut liy thr niu'lrntncnii nnd mihility 
of thrlr cxtrnctlot). 

Thcuc Imnmii hnvr thrlr proprr JurUcllrtionM nml NuhJrrtH, who 
own thrlr Authority nmt pny thmi u imturnl rr»prit. 'I hour 
StattN which Arc ffovrrurd hy thr prlncr und hlM HrrvuntN Imvr 
thrir princr morr ArhitrAry nitd ulmolutr, hrcnunr IiIh nuprrnmt'y 
in Acktiowlrditrd hy rvrryhody; niid if nnothrr lir ohryrd, It in 
only AM hU minUtrr And Huhntitutr, without nny ufTrrtlon to thr 
mAii. Kxnmplrfi of thrnr dlffrrmt Hovrrnmrntn wr nmy find in 
our timr in the prmomi of thr (Smnd Slitnor nnd thr Kinic of 
I'VAorr. 

Thr wholr Turkish monnrrhy Ik Hovrrnrd hy a ulntflr prmon, 
thr rrM Arr hut hiii nrrvnntM nml ulnvni; for dlntintfuifihinK hin 
whtdr monnrchy Into provinrrM nnd tfovrinmrntH (which thry mil 
Snittfinrrhi) hr Hrndit whrn nnd wimt onuTm hr thinkn lit, nnd 
chnntfrM thrm ah hr plrAHm. Hut (hr Kinu of Krnnrr in mtnldinhrd 
in thr michllc, ah it wrrr, of Hrvrrnl urrnt lorcU, whour Hovrrrlitnty 
hnviiiK hrrn ownrd, nnd fnmilirii Movrd a hmic timr hy thrir 
Huhjrvtii. thry krrp thrir prri^minrncr : nor In it in thr kintfV 
|M)wrr to drprivc thrm witlumt inrvitnhir dnnurr to himnrlf. ^ 
" IHf rrinvf.'* bv A/»iy«»M Mmhuivflli (t 15J7) /»/»■ ^. ^). 

■Tht PttrUrchUu— SlAvrry in no vllr And ntinrrAhlr An ct- 
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fi#f« //f tmxi^ und %o 4irtci)y t^fpf/itd to the genercms temper and 
tfrnrftf^c fti */ur naiumf that it ia hardly to t>e conceived that an 
" K«jKJi^hf«afi/' mtich k*?^ a " gcntlenian," fthrmld plead for it 
Affd tffily I ^h^nild have taken thi», as any other treatise whsdi 
w^>tfl/l per^fiade all men that they are slaves, and ought to be 
f^tf Utr %v^h another exerciM; of wit as was his who writ the 
m^tftnhim of NVro, rather than for a scri^ms discourse meant in 
rarnriii^ ha/1 tuti the gravity of the title and epistle, the picture 
In the front of Sir Kr;t>ert's t>ook, and the applause that followed 
h, rc*|uircd me t/> hcHcvc that the author and publisher were 
l>ofh m rarncst 1 thctrcforc took the " Patriarchia " of Sir R. 
Fihtii*r into my \mutU with all the expectation, and read it throu^ 
wllh all the uttcfjtion, due to a treatise that made such a noise 
at \U ('omitig abroad, and cannot but confess myself mightily 
nurpriurd that, in a book which was to provide chains for all 
niAtikind, I should find nothing but a rope of sand, useful, per- 
httpti, to Much whoHc Kkill and business it is to raise a dust, and 
woubl blhul tlte people the better to mislead them, but is not of 
uny force to draw those into bondage who have their eyes open, 
Httd MO much NcnNc about them as to consider that chains are but 
m ill wcnring, how much care soever hath been taken to file 
And polUh them. . . . His system lies in a little compass, it is 
no tmirc tluu) this: ''That all government is absolute mon- 
archy;*' And the ground he builds on is this: ''That no man is 
born free/'— Lockt** " C\%>\1 Covernment," Bk, /., CA. /. 

"Ltgtl Llmltttlon.— "Now it follows from the essentia! 
dlffrrcHcc of u pc)Hitlvc law," says Austin, "and from the nature 
tif Movcrrignty nnd independent political society, that the power 
of A motmrch properly no called, or the power of a sovereign 
UMinber in its collegiate and sovereign capacity, is incapable of 
/f^^if/ limit At ion. A ntonarch or a sovereign number bound by a 
IcgrtI duty were subject to a higher «)r superior sovereign; that 
i<( to iiAy, A monarch or a sovereign number bound by a legal duty, 
were liovereign and not sovereigtt. Supreme power limited by 
positive Irtw I* A rtat o>ntra»Hction in terms. 

'* Nor wmtld a ptditical society escape from legal despotism. 
Although the power of the sovereign were bound by legal re- 
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straints. The power of the superior sovereign imposing the 
restraints, or the power of some other sovereign superior to 
that superior, would still be absolutely free from the fetters of 
positive law. For, unless the imagined restraints were ultimately 
imposed by a sovereign not in a state of subjection to a higher or 
superior sovereign, a series of sovereigns ascending to infinity 
would govern the imagined community, which is impossible and 
absurd." 

That this reasoning follows as a logical necessity from our defi- 
nition of law, is without question. It is to be remembered, how- 
ever, that by the term " sovereign power," we refer to the high- 
est power of the State without reference to the manner in which 
this power is exercised or in whose hands it rests. When wc 
come to consider the determinateness with which the sovereign 
power may be located, we shall find it necessary to differ some- 
what from Austin. 

In every politically organized community, then, there exists a 
public authority to which, from the legal standpoint, all interests 
are potentially subject, and therefore liable to regulation and con- 
trol by the State when this ruling power decides them to be of 
public interest 

It is true that there are, and have been since the earliest times, 
certain subjects that it has seemed just and proper should be 
left to the free exercise of the individual, and it does not seem 
reasonable to expect that the time will ever come when this opin- 
ion as to many of these subjects will be changed. But this is by 
no means the same thing as saying that these subjects constitute 
a domain that can never be entered by the State. — ''An Examina- 
tion of the Nature of the State" by Westel Woodbury IVilU 
oughby, Ph,D,, page 182, 

^ Sovereignty in France Under the Bourbons. — To under- 
stand the French monarchy, one needs to begin one's study at the 
time that Louis XI. broke the military power of the nobles by his 
defeat of Charles the Bold. From that time the royal power 
grew rapidly. The Reformation, it is true, increased the political 
influence of the nobles, and for a time it looked as if there 
might be two states in France, one Protestant and the other 
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Catholic But Henry IV., and after him Richelieu and Mazartn, 
annihilated the power of the nobility, and boilt npon its ruins an 
absolute monarchy. 

Although France remained broken up into great feudal estates, 
their lords had grown so subservient as to have become what 
Carlyle contemptuously calls them, ''gilt pasteboard caryatids of 
the throne." By the seventeenth century France had become the 
one strongly centralized — it would almost be possible to say, the 
one modem — state in Europe. It was, in fact, the political marvel 
of the day. It alone of all the European powers had emerged 
more resplendent from the awful century and a half succeeding 
the Protestant movement in Germany. It was not only leader in 
thought, in art, in manners; it was practically dictator in Euro- 
pean politics. The Peace of Westphalia, which in 1648 brought 
to a close the Thirty Years' War, was to all intents and purposes 
a French document, announcing that Louis XIV. proposed to 
control the policy of every continental state. 

It is true such pretensions could not and did not long endure, 
and after the victories of William of Orange, the Duke of 
Marlborough, and Prince Eugene, and even after the revocation 
of the Edict of Nantes (1685), the Grand Monarch's influence 
had waned in international affairs. 

But so thoroughly had the work of Richelieu and Mazarin 
been done that the monarchy itself was no loser by national 
misfortune. It even grew the more absolute, and France the 
more uniRed. And this in the very century in which Germany 
had barely missed committing suicide in the Thirty Years' War, 
and England had been rent in twain by Roundhead and Cavalier! 

The records of the time show clearly enough that the French 
monarchy was the envy of European kings. And well it might 
have been in the eyes of a ruler like Charles I. of England. 
" Vetat, c'est mot! "— " The state ? Tis 1 1 "— is the definition that 
legend makes Louis XIV. give of France, and there is no more 
S3rmbolical picture than that of the young "Stm King" as with 
the equivalent of these words on his lips he walked into the 
meeting of the Parlement of Paris, and, with riding-boots on 
his feet and riding-whip in his hand, addressed the kneeling 
commoners. 
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The regency of Orlcanii and the reign of I^^ouifi XV., though 
fatal to the moraU of the court, tvme the )rn% incrrAiH the 
ab»oluti(im of the king. An all power hclonged to the monnrch, 
no all property. Montef»c|uieu naw in monarchy a rleKpotifini 
limited only by the iaie of public officer. HhcknUme, writing in 
the eighteenth century, claincfi Frnnrc with Turkey, The Sor- 
bonnef the great theological court of (he nation, naid that all the 
property of hifi fiubjectfi belonged to the king, and that in taking 
it he took niniply what wan hi<i own. 

The one remaining check uprm hi<i action, the High CrMirt of 
Parifi (Parlement di Paris), wan Hiippreimed during the la^t 
years of Louin XV.« and replaced by a moMt untK^pular new CfMirt, 
named after the minister who brought it into existence, the Court 
{Parlimini) of Maupeou. Of anything re<ienibling a representa- 
tive legislative tn^dy for the entire nation, there was no (rare for 
the tmt hundred and seventy-five years precrding \y¥t). (Hut it 
should tic nf>(cd that provincial assemblies ecmtinued to meet and 
preserve, however imperfectly, the tfiougbt of representation.) 
The legislature, like the administrative power, was retitered u\ 
the king. The legal phrase summed tip the whf)le matter, "As 
the king wills, so the law wills."— "77i# Pnnch Revolution," by 
ShaiUr Afaihews, pp. i-i. 



CHAPTER II 
SOVEREIGNTY IN A DEMOCRATIC 8TATB 

THE despotic State is openly and avowedly founded 
upon the relation which subsists between a master 
and a slave. It is the part of the master to command : it 
is the part of the slave to obey. The sovereign in the 
State is in the place of master: the subject is in the 
place of slave. In a large household of slaves there 
arises a hierarchy of commanders, but good order re- 
quires that there shall be one determinable head who 
g^ves commands and is himself not under command. 
He is the sovereign head, sub-commanders are but his 
mouth-piece. There is thus one master whom all slaves 
are equally bound to obey. Likewise, in the finished 
and orderly despotic State there is one master, one 
determinable head who commands the obedience of the 
people. The sovereign head himself receives com- 
mands from no one. He is sovereign; the people arc 
subject. He is independent; the peofde hold to him 
the relation of dependents. This is the simplest form 
of the State. Add to this, it is the original form. It 
has held the field for many thousand years. All lan- 
guage, all literature tends to fix this form in the minds 
of all people who attempt to think and talk about gov- 
ernment; hence it is not at all strange that there has 
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l>ccn a perHintent Attempt to (lcHcril)e the democratic 
State in the lanfi^iage of denpotirtm. Wc ought not to 
expect that a single generation of dcmocrntH would 
create a nomenclature nn rich and varied an n\x thou- 
(uind years of despotism. 

( t ) What then does the word sovereignty mean as 
applied to a democratic State? Probably no sticb word 
would ever have been invented if human society bad 
always l)ccn organized upon the basis of a ax'iperative 
brotherhood. So soon as there was a srriotts attempt 
to found a State on the democratic idea, sovereignty 
became lost in the midst of legal phrases and distinc- 
tions. In the Constitution of the United States* the 
word does not occur. The Constittition dors say that 
the constitution and the laws and treaties made in pur- 
suance thereof shall be the stiprcmc law of the land. 
But in the Asiatic sense it recognizes no sovereign. No 
|)erson, no determinate iKnIy, is in a position to com- 
mand obedience. Kvery c)nicer, every luxly of oflicers. 
acts under the restraint of law. In the United States 
where is the man, or where is the determinate body of 
men in respect to whom the great body of the people 
are in the position of dependents and stibjerts? Who 
are otir determinate sovereign rulers? Wc have none. 

It was the definite intention of the fotmders of our 
government that the relation of sovereign and subject 
should not exist." The people, however, did create 
many and diverse agencies tbrotigh which the brother- 
hood should act. The people as a whole arc not sov- 
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erdgn in the Asiatic sense. The people do not issue 
commands to their Governors, Presidents, and L^^ 
latures, and demand of them servile obedience. The 
people assume that all these are men like themselves, 
and that they will guard the true interests of the 
brrjtherhood A wide discretion is left to the various 
high officers. If a particular officer proves to be weak 
or criminal, decent and orderly methods of discipline 
arc provided to save the State from injury. All are 
under law and all share the responsibility of command. 
A democracy is a self-conscious cooperative brother- 
hood. In a perfect democracy no class and no indi- 
vidual would be subject to unrestrained despotic power. 
Delinquents and defectives would be dealt with under 
beneficent and wholesome laws. 

(2) But the people of the United States, although 
the word sovereignty was not in their constitution, be- 
came victims of a fatal despotic theory upon the sub- 
ject. One vsection of the country became convinced 
that sovereignty of the true Asiatic type rested with 
the several states. In other sections the view prevailed 
that sovereignty rested with the general government 
The leaders of the state sovereignty party became in- 
fatuated with the notion that the states had a right 
under the constitution to resume the exercise of all 
their Siwereign powers. This was not the only cause 
oi the great Civil War. but all will admit that it was 
WW in^jH^rtant cause. It may well be doubted whether 
there \\o\\\k\ have l>een any war had not the leaders of 
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the South bcm honcMly convincrti that tlic statc!( liad 
a right to rtsiuiHT tlnr exercise of sovereijn^ |Mi\vcrs. 
We liaid our war, and we inav conchnle thai the 
question is i^tled that our states have not stnerei^i 
jaowers, tlnnigh ihj farther |M)Mtive cunirihutioii is made 
to tJie sctlleiiHrnt of tlie question as to \vIm> is s^jvereij^n. 
It is iK>w a historical fact that the Fetleral government 
dit] at one time put foiih i^nver ade<]uate to the sup 
jffrsMiAn of a fonnidahle rcU'lhtm. There still remain. 
lYowex'er, etiouj-h unsettlnl qtJestions as to the precise 
kication of the exercise t)f sovereiKu ixnvcr and resiM^n- 
silii]itv to furnish Uisis for an unhmitetl numU'r of 
civil wars. There will Ixr no safety to ihc kejnihlic 
untd there has lieen deveIoi)etl in the minds of ihe 
pet.^le a clear perception of the fact that in a tlenhnr- 
ncy, scn-ereignty. in the Asiatic sense, dinrs not exist. 
TIk very object of tJje dem«<racy is to eliminate the 
relation of sovereign and subject. 

(3) F^^r 3ges the minds of philoM^j^hcrs were op- 
presses) with the question as to how tJjc M>lid earth was 
supjiortetl. Many devices were invent ctl for the s;ike 
of psychological relief. Relief finally came with the 
acceptance as literal scientific fact «jf the statement. 
"He hangeth tlur earth tJjHjn nothing." A sinnlar state 
of mind is manifest in the fust crude attenipts at think- 
ing and philosophizing aln^ut the St:ite. The nuli- 
nientary philost.>phcr firls the nretl of a turtle or s*)me 
otlnrr tlefmite phy>ical mtMistcr to serve as a stq>jM>rt 
for tlie etuitv which we call the State. And such a 
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philosopher has ever before him an example of the sort 
of State which does rest upon a physical monster which 
is far from being imaginary. The Russian State rests 
upon the State railway, State telegraph, the bureau- 
cracy, the army, while all center in the Chief Person. 
Such a State does rest upon a physical basis. It rests 
upon the fact of superior brute force. And the deter- 
minate person or persons who wield this force are in 
the position of sovereign, while the people are subjects 
and dependents. 

The democratic State on the other hand rests not 
upon a physical but upon a spiritual fact. It assumes a 
common sentiment, a common purpose, a common will. 
The State rests upon that common will.* The officers 
of the State one and all are organs of the common will. 
There is no rational basis for an enduring democracy 
except upon the assumption that a spirit of good will 
and benevolent intent towards all classes and all indi- 
viduals pervades the State in all its acts. The true 
democratic State has nothing to impose upon anybody. 
On the contrary, it seeks to prevent all classes and all 
individuals from being imposed upon. The democ- 
racy seeks by positive and aggressive means so to train 
and so to educate all classes and all individuals in hab- 
its of the observance law, in habits of respect for the 
highest rules of conduct, that each may be freely left 
to do what he pleases. 

Does not the democratic State have its defectives? 
Are there not the insane, criminals, infants, to be dealt 
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willi? True, but there is n rndicnl clilTcrence in the 
characteristic treatment of defective clawen in the twn 
fuitin of States. The despotism treats its normal snh 
jects as dependents. Its safety oftentimes recinircs the 
pauiKriscation of the multitude. The C(»nsistent deni«>c 
racy, on the contrary, must treat all classes frcmi the 
8tand|Kjint of friendly C(H'»|)eration. It must seek to 
discover and develop in all ihose. f|ualiticH of character 
which will make of them free memliers of socirtv. 

A State cannot adopt a |H)Ilcy Imposing pcrni.incntly 
even a just government u|)on a suhject people nnci ron- 
tlnuc to I>e n democracy. When Lee surrrti<lrrrd. the 
South was conquered in the despotic sense only. Had 
the work stop|)ed there the United States hacl cca*»r(l 
to be n democracy. The Sotith he^jan to he ron(|uetTd. 
in the democratic sense, when the last military ^rovrrnor 
left the land and the two sections of the rotmiry hcj^MU 
to forget the relation of victors and vanciuishcd. 



. SUPPLEMENTARY READING 
CHAPTER II 

Sovereignty in a Democratic State 

1 The Constitntion of the United States^— The fnndamental 
and organic law of the nation was framed bj tlie Coostitiitional 
Convention which met in Philadelphia, Maj 2$, 17S7, and ad- 
journed September 17, 17S7, 

It was not ratified without a serious struggle, the result re- 
maining doubtful for many months after the adjoormnent of the 
Convention. Delaware was the first state to accept tt (on De- 
cember 7, 1787), the ratification being prompt and enthusiastic 
Pennsylvania was the second (December 12). The opposition 
was sharp, but Franklin was President of the State, and Wilson 
a delegate to the State Cxmvention. The ratification was ef- 
fected by a vote of forty-six to twenty-three. On December 18, 
New Jersey followed, and Georgia less than a month afterward. 
In these states the vote was unanimous. Next came Connecti- 
cut (January 9), by a vote of one hundred and twcnty-eis^ to 
forty. 

The first close struggle was in Massachusetts, but the Consti- 
tution was ratified on February 6 by a vote of one hundred and 
eighty-seven to one hundred and sixty-eight Maryland came 
next, and then South Carolina. In Virginia the opposition to the 
C>>nstitution was led by Patrick Henry, while James Madison 
and Governor Randolph were the leading champions of the new 
G^nbtitution. The debate lasted for a month, and the interesting 
fizp^jri may be found in the volumes of Elliott 

The ratification prevailed June 25, by a majority of ten in a 
vote of one hundred and eighty-six. After all, it was probably 
th«r influence of Washington which won the day. Meanwhile, 
the «ute of New Hampshire ratified the C>>nstitutiony but the 
newt had not reached Virginia. 

602 







\B 


^^BLuAm 


I M 


■T^^^tW 




ir 


^^^^^^^m 


^^^^^^^^Fi 



POLITICAL SCIENCE 605 

AmHhcr clone tmttte wnii f (Might in New Ynrk^ hut Ilnmiltfin 
ami hlH pnrty finaity won it tnrniortihlc victory, uml New York 
cnmc into the Union on the wfith of July, with a ninjority of 
only three voted. The rntiricfition hy nine Htntefi hnving lirrn 
crrtilicd to the CongreAK of the Confcdcrncy, thnt hody Hilopteil 
A rrnolntion fiKing the i'nni WnhimdHy (if Mnrch, t^Hg, ah the 
(tny when the new governnirnt fih(»uhl go into oprrntion. Ah the 
clAy fell on the 4th of MAfch, thAt dny hccAme fiArd for the he^ 
ginning And end of congreiiAionHl nnd pfe<iidrnttAl tcrniA. 

" ParliamtnUry lovaralinty.— When there la a rigid con- 
ntitutinn, to nue the convenirnt trrtn Inlrodtirrd hy Mr. Mryre 
nnd Mr. I)icey, there cAnnot he nny one iHidy in prrnitinrnt rn* 
lAtrncG or ImhitUAl Activity wliich prmfiGAfieM tudiniitcd Hovrrrignty. 
The nrnrfiit ApproAch to pArliAnicntnry novrreignty An wr linve 
it in iCnglnnd nnint he Hought, in rvrry Mirh vnnr., wlierrvrr the 
iiltitnAtr priwer of Altering the writlrn crMiMitution in plnrrd hy 
the conqtiltitlon itnelf. In the t Jnif rd StHtrn, f(»r rxnnipir, thin 
Amending power in exrrcinnldr only with the connrnt nf thrre- 
fiMirthn of the StAten eAprrnnrd hy ritltrr their Irgi4l;il(irn or in 
nperiAl conventlonn; And, niorrovrr, no Stnte cao he rlrprivcd nf 
iln rrpml nuffrAge in the Smntr without itn own rotinrnt. The 
Knglinh doctrine of AhncdtUe novrrrignty in not cApMJdc of hring 
unrfully Applied to conMitutionn of thin type, hi fHct it in a 
grnerAlir.Htion from the " omnipotence '' of thr Hritith pArliA- 
nirnt, au Attribute which Imn hern the rifTnpring of (Mtr prcutlAr 
hintr»ry, And mAy rpdte prm^ihty nttfTcr nrMur coiinidrrAble cluinge 
within timen not fAr dlntAUt. Sucli n coiitttitntion An tluit of the 
United Stnten or of Swit/.rrlnnd tUHy hr qnid to give a definite 
mcAning to the novereignty of the people, nn opponed to the 
pf»wrr or cAprlce of trAUnltory mnjoritlen. — " Vimi Honk of JuriM- 
prudftnrfi,** hy Prtdfirirk Voltork, f>. Xkk 

" Bovfralitity: Who Olvfa Law?— If, then, law he a prod- 
uct of nntiotml chArActer, if the priwer rjf the community mtint 
he hehiitd it to give it emcttry, Hitd the Imhit of the crmmnmity 
in it to give it reality, where in tlie nenl of novereignty? Where- 
Ahoutn And in whom doen novereignty renide, And whnt in nov- 
ereignty? Thene, niAuifently, «re ipientlonn of great ncope And 
complexity, and yet quentionn centrAl to a right underntAuding 
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of the nature and genesis of law. It will be beat to approach 
our answers to them by way of illustrations. 

In England, sovereignty is said to rest with the legislative 
power: with Parliament acting with the approval of the Crown, 
or, not to disuse an honored legal fiction, with the Crown acting 
with the assent of Parliament. Whatever an Act of Parliament 
prescribes is law, even though it contravene every principle, 
constitutional or only of private right, recognised before the 
passage of the Act as inviolable. Such ia the theory. The well- 
known fact is, that Parliament dare do nothing that will even 
seem to contravene principles held to be sacred in the aphcrc 
either of constitutional privilege or private right. Should Parlia- 
ment violate such principles, their action would be repudiated 
by the nation, their will, failing to become indeed law, would pasi 
immediately into the limbo of things repealed; Parliament itaelf 
would be purged of its oflfending members. Parliament, then, 
is master, is an utterer of valid commands, only ao far aa it in- 
terprets, or at least does not cross, the wishes of the people. 
« * * 

Again, it is said, apparently with a quite close regard for the 
facts, that in Russia, sovereignty ia lodged with the Cxar, the 
supreme master ''of all the Russias," That hia will ia law 
Siberia attests and Nihilism recognizes. But ia there no df facto 
limitation to hia supremacy? How far could he go in the direc- 
tion of institutional construction? How far could he succeed 
in giving Russia at once and out of hand the institutiona, and 
Russians the liberties, of the United States and its people? How 
far would auch a gift be law? Only ao far as life anawered to its 
word of command. Only so far as Russian habit, schooled by 
centuries of obedience to a bureaucracy, could and would respond 
to its invitation. Only so far, in a word, as the new institutions 
were accepted. The measure of the Czar's sovereignty is the 
habit of his people; and not their habit only, but their humor 
also, and the humor of his officials. His concessions to the rest- 
less spirit of his army, to the prejudices of his court, and to the 
temper of the mass of his subjects, his means of keeping this side 
assassination or revolution, nicely mark the l)oundaries of bis 
sovereignty.— " rA# State," by Woodrow Wilson, p. 6i$, 



CHAPTER III 

SOVEREIGNTY OVER INDIAN AND NEGRO 

THE relation of the United States government to 
our subject Indian tribes, may serve to illustrate 
some of the limitations and qualities of the democratic 
State. The Indians are in a sense our subjects. We 
have in many ways imposed our will upon them. Yet 
as the ideas of consistent democracy have grown in our 
midst we have entered into the work of training and 
educating the Indian for citizenship. This is a neces- 
sary part of our purpose to become a democratic repub- 
lic In the educational policy of this great republic the 
Indian training school holds a very small place. Yet 
omit that school, and the spirit and sentiment for which 
the school stands, and we forego all rational prospect 
of a free government for our own children. The train- 
ing of the future democracy cannot leave out the wards 
of the nation. 

(i) But have not the government and the people 
m many ways played the tyrant over the Indian tribes ? 
J It must be admitted that there is a long list of outrages 
^1 and acts of injustice. But there is also a long list of 
acts of reparation, of gifts, and concessions. We treat 
our Indians much as we treat ourselves. There are 
long lists of acts of spoliation and outrage committed 
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by government and people against white citizens. In- 
dian and white man are fellow-sufferers, because we 
have not yet attained unto the perfect democratic State. 
Under our spoils system of politics we put over the 
Indian tribe a spoilsman, who steals their blankets, robs 
them of rations, and is a party to other outrages. 
After a time the red man puts on the war paint, lifts 
the scalps of a few innocent white settlers, kills in fair 
fight a number of white men in our regular army. The 
braves are surrounded and forced to surrender. Then 
the wrongs of the Indian are investigated. We honor 
him for his courage in fighting for his rights. The 
criminal agent is removed, wrongs are redressed, and 
the tribe is at peace till after the next presidential 
election. 

How very like this is to the government of our great 
cities. The lives, and property, and virtue of the good 
citizens are placed in the keeping of spoilsmen. The 
people are robbed, they are blackmailed, they have vice 
forced upon them by the officers of the law. Finally 
a white chief (a preacher of the gospel or a newspaper 
editor) makes up his mind that endurance has ceased 
to be a virtue. He puts on the war paint and calls 
upon his virtuous fellow-citizens to do likewise. A 
spasm of civic virtue pervades the body politic. A 
battle royal is waged at the polls. The criminals are 
beaten. Some of them are turned out of office. Some 
reforms are instituted. Then the virtuous impulses 
begin to weaken, and in a few years the city lapses 
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n\ii\\\\ into the ImndM of the HixiiUnmn. \Vc treat our 
own kith ami kin um \vc treat our Inthaii mihjetlH. 
Nay, tuir Indian Huhjeetn fare better in Monie respeotn 
than the AnKlo-Saxon, (treat and permanent refornm 
tiro already accomplished in onr Indian service. It 
may easily hap|)en that onr Indian service shall heconie 
ahnoHt Ideally pnre and eiVicient, while the ^ovcinnicnt 
still ctvntinnes to roh and phnider the white num. It 
ctMdd never happen, on the other hand. th;tt a State 
shonid roh and pinnder a snhject people and at the 
same time maintain a jnst and npri^ht ^Dvcrnment for 
its «»\vn citizens, This is especially tiiic c»f a Slate 
which is tcyin^; the democratic expcrinuMit. 

(J) After an Indian war a newspaper nuule the 
statement that dmin^ the whole history nf Indian 
wars ten white men had heen slain to one Indian. It 
was a mere random assertion, and is nndonhtrdly 
erroneous. Yet. if an exact statement conid he made 
as \o the casnalties in all Indian wars on American sitil, 
it wonid prohahly contain an element of smpiisr. In- 
stead tif the white man exterminating the Indian, the 
Indian, in a small way. has heen esterminatin^ the 
white man. Hnt the Indian cannot complete the task 
t)f exterminating the white AnuMiran. The white 
Anierican has hi^Ker kwuh and more of them, and in 
a matter of self tiefense is dispoM'tl tt» iim* tlu»m. This 
proposition does not nerd proof, it is axiomatic, It is 
etpially trne that the white man cannot exterminate the 
Indian. To the mind of the properly trained deniocrat 
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this last proposition is just as axiomatic as the former. 
There are, however, multitudes of the most intelligent 
and the most highly educated of men who are utterly 
incapable of understanding the proposition that it is 
impossible for the white American to exterminate the 
Indian. They reason as we may suppose the brute rea- 
sons. That is, they go by the pound weight and by 
the yard stick. To them a moral and spiritual entity is 
intangible moonshine. 

Our ancestors were godly men, who came to this 
country with the definite intention of civilizing and 
Christianizing the natives.^ In the midst of all our 
faults and acts of injustice this motive has never abated 
its force. It is more than ever our intention to civilize 
and Christianize the Indian. We are actually doing 
this work. This original intention of our ancestors is 
a part of our moral and spiritual inheritance. Without 
such an inheritance there would be no America such as 
we know. There would be no democracy, no safe and 
orderly society resting upon the will of the people. As 
well expect to turn the waters of the Mississippi up 
stream as to expect to retain among Americans a toler- 
ably free government after the people had undergone 
such a moral transformation as would be involved in 
a plan to exterminate the red man. 

Long before such a change could be reached the 
white people would have reverted to former habits of 
exterminating each other. It is now many centuries 
since deadly feuds were common among the English. 
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It is not so long since they were common among the 
Scotch and the Irish. There are even now limited areas 
in this country where the rule prevails that the men 
are sacrificed to family feuds. I believe the^e areas 
are peopled by pure-blood Saxon families. The Indian 
in our midst is as safe as the white man. His numbers 
are increasing and as a people he is growing in wealth 
and civilization. The same lesson is enforced in our 
relation to the Negro. With the Negro we did become 
involved in a definite policy of repression. In relation 
to the Negro, the white people were sovereign and the 
blacks were dependent and subject. This condition was 
endured until the fact became evident that virtual 
slavery was being fastened upon dependent whites as 
well.* To get rid of this condition, one white man's 
life was given for every eight black men liberated. 
And the entire penalty is not yet paid. White men 
will continue to suffer until the Negroes are trained and 
inducted into the possession of full, free, and equal 
privileges in the State.® 

These illustrations are used for the sake of the prin- 
ciple involved. A democracy may not permanently 
play the part of the sovereign to a subject people. It 
may, however, engage in the work of training rude 
peoples for freedom. 
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CHAPTER III 

Sovereignty Over Indian and Negro 

^ How to Order a Colony (by the Massachusetts Com- 
pany, 1629). — And for that the propagating of the Gospel is the 
Thinge wee doo profess aboue all to bee our Ayme in setling 
this Plantacon, wee have bin carefull to make plentyfull provision 
of Godly Ministers, by whose faithfuU preachinge, Godly Con- 
versacon, and exemplary Lyfe, wee trust not only those of our 
owne Nation wilbe built vp in the Knowledge of God, but also the 
Indians may, in God's appointed time, be reduced to the Obedy- 
ence of the Gosple of Christ. . . . For the Manner of exercis- 
ing their Ministrie, and teaching both our owne People and the 
Indians, wee leave that to themselves, hoping they will make 
God's Word the Rule of their Accons, and mutually agree in the 
Discharge of their Duties ; and because their Doctrine will hardly 
bee well esteemed whose persons are not reverenced, wee desire 
that both by your owne Example, and by conmianding all others 
to doe the like, our Ministers may receive due Honor. . . . 
. . . for that wee haue ordered, that the Body of the Govern- 
ment there shall consist of 13 persons, wee are content the old 
Planters that are now there within our Plantacon and Lymitts 
thereof, shall choose two of the discreetest and juditiall Men 
from amongst themselves to bee of the Government, that they 
may see wee are not wanting to give them fitting Respect in that 
wee would haue their consent (if it may bee) in making whole- 
some Constitucons for Government. Alwayes provyded.* that 
none shalbe chosen, or meddle in their choice but such as will 
live amongst Vs and conforme themselues to our Government: 
. . . And that it may appeare as well to all the Worlde, as to 
the old Planters themselves, that wee seek not to make them 
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SUve*, w«e Are cimirni ihry n\m\\ lire Vnrinkrn of »iii'}i J'rivi 
lrgr«, H% wee, from hill Mttjevty'* e»pr(iiill (iriufr, with tfrml Cont, 
Ftttior of rervoniitfeii of Note, und mudi I^Uir, huvc ohiunird. 
. . . rnm "IJagarti's Hisioritai CotUctUmMr rhtUtdflphM 
(tTifJ). Quol0d hy Alhifrt huMhnill liart, " Amtrimn liulnry 
Told by Conlfmporarii'M" yol, I,, lira of CoUmiaatiiin, pp. 17H, 

>Cuetomt and Manners*— It ie difliruU to drtmiiine on 
thff ktiifMliird hy which the timtitirrn of u tmtioii nitty tx* irir<l, 
whrthrr calhohe or particular. It i« nt^irc dinuiilt for u nitiivt* to 
tiring to timt MMndiird tht* niannrrn of hi* own nation, futnihur- 
ixril to him hy htttiit. Thrrc nuut donhtlrmi ht un nnhup^iy 
iuiUifUcv on thr nmnnem of our profile* prodiiirif by the* rKi:)trn('e 
of »Uvrry unions nn. The wliolr connnrne hrtwcrn niuiitcr mid 
idMVr in A perpettml rxrrcine of thr nioul lioinlrroini tmo^idtin, thr 
motit unrrmitiitiK drupotium on thr one part, und drtfrudiiitf »iih- 
mineionii on thr other. Our childirn »rr thin, und jrurn to imitate 
it, ... If N pnrrnt could find no inotivr, ritlirr in Win philiin' 
thri>py or Idn nrlf^hive, for rrniruinintf thr intmiprruiKT of pMN 
nUtn towurd hin nJAvr, it nhouhl alwuyH hr u minuirnt our thut 
hid child in prrnrnt. i)ut tfritrrully it in not mdiM-iriit. I lir purmt 
ntormn, the child Untkn on, cutchrH thr linruniriitii of wruth, piit« 
tm thr mime Mim in thr circle of Mtiullrr uluvrii, uivrn looni* to 
thr womt of pttiiiii<»nii, und thun niirncd, rdtnutrd, and diiily rxrr* 
rinrd in tyrnnny cimnot hut hr utiiniprd with iin odioitn pccu- 
li«iritirii. 

'I hr niiin munt lie m prodigy who run rrtnin liiii nmtinrr^ iind 
moriiU nndrpriivrd hy Mirh rircuntiitiitirrii. And with whnt 
rKrrrtttionn nliould tli<* ntitlrbmun h«* loud(*d, who, tinniiltjiig onr* 
Imlf thr ciii/rnn thun to tninipli* on thr ritfhtn of thr oihrr, 
tmnnforniH thonr into d^npotn und thmr into nirniirn, dr^troyn 
thr moritU of thr one part Mu\ thi* amor patrltp of thr othrr 

For if M nhivr run Imv* a country in thin world, it mnot hr uny 

iHhrr in prrfrrrncr to thut in which hr it* horn to live und luhor 

for unothrr hi which hr niu<it lock up thr fuculticn of hin 

tiuturr, contrihtitr un fur un drpmdn on liin individuul rndruvom 

to thr rvuninhmrnt of thr hunmn rucr, or rntuil liin own mlnrruhlr 

ccmdition on thr endlenn genrrutionn procerding from him. 
4 
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And can the liberties of a nation be thou^^t secure when we 
have removed their only firm basis, a conviction in the minds of 
the people that these liberties are the gift of God? That they 
are not to be violated but with his wrath? Indeed I tremble for 
my country when I reflect that God is just — that his justice 
cannot sleep forever; that, considering numbers, nature and 
natural means only a revolution of the wheel of fortune, an 
exchange of situation is among possible events — that it may 
become probable by supernatural interference! The Almighty 
has no attribute which can take side with us in such a contest — 
Thomas Jefferson in "Notes on Virginia," Writings of Jef- 
ferson, Edited by P. L. Ford, Vol, J J J,, pp, 266, 267, 

•The Afro-American. — The moral responsibility for slav- 
ery, the comparative intellectual capacities of Anglo-Saxon and 
Negro, the alleged mistakes in Negro education, the vast political 
questions of which the emancipated race is the centre, are not 
without importance, but they have nothing to do with questions 
of personal duty and obligation to a struggling race of American 
born people. Slavery was a costly legacy for which the nation 
has paid dearly in numerous ways. Our forbears could have 
settled it all justly and cheaply. Our question, as an incident 
of the unwelcome bequest, is what will we do with it for our 
descendants. The adjustments that will keep peace and harmony 
between the two races living side by side, when the darker 
race will number twenty and forty millions, must be made now. 
. . . The duty of the hour to the Negro is far plainer to the 
men of today than it was to our forbears in the slavery years 
of a century ago. — Roht. C, Ogden, in "From Servitude to 
Service," pp, VJI-VIIJ. 

If any are still skeptical as to the intellectual capacity of the 
Negro, they would have their doubts speedily dispelled by a 
visit to Howard University, where they might observe the Negro 
youth a few years removed from the cane brake, handling the 
intricate problems of Greek, syntax, and analytical geometry, 
with the aptness and facility of the most favored white col- 
legian.— Pro/. Kelly Miller in "From Servitude to Service," p. 19- 



CHAPTKR IV 

LAW AND 80VEREX0NTY 

THE true State in characterized by the mipreniacy 
of law, while the Anti-State \% characterized hy 
the fHiverei^nty of a per.Hoti, or of a limited dcicrniinate 
clajiji. In the content with the Stuart denpots in Imi>{- 
land there were fre(iuent referenceji to the Hovcrrij/nty 
of law. But thifi ifi a %tirative une of the word. The 
law cannot tie sovereiKn in the nnmc «ien«ie in which a 
denfiot in »overeijfn. True, when the law i» advanced 
to a position alif;ve the dcjipot, then the dcupot cr;mcft 
to cxintJ There hnn prevailed a crtide notion that the 
law in mjtneihit^K arbitrarily imported hy the ftoverei^n. 
Kinjf Alfred waji wornhii>ed in iMi^land liecatme he 
Rave the iieoi^le their (fiun] law» and inHtittitionn, jtiM 
an Saint Patrick wan worshiped in Ireland heratmc he 
killed their nnnkcn, In the li^ht of riper m^holarfthip 
each of thew! ntatementji i?i alike mythical Sfiakew are 
not exterminated ]iy one nian'ji fiat, neither are Iaw«i 
gi\en to a jjeople I7 the fiat of a chief person. Lawft 
come from the voluntary efforts of a jicojile to dwell 
together in unity. Laww are diwovered rather than 
made. Wherever a chief per^oti ha^ gotten the repti- 
tatjon of f^iviuK to a people a hody (;f law«, either the 
reputation rentji ufion a myth or the chief person \n a 
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chief discoverer. He outruns other men in his ability 
to discern the popular will, and he discovers the lines 
of least resistance in giving expression to national 
aspiration. It was only when both Patricians and Ple- 
beians wanted some method of escape from deadly con- 
flict that it became possible for a committee of the two 
sections to formulate the laws of the Twelve Tables. 
Lycurgus is accounted a great law-giver because his 
name chanced to be associated with such laws as were 
suited to the Spartan brotherhood. It is a matter of 
small consequence whether Lycurgus was a m3rth or 
a real statesman. In either case the laws of Sparta 
were discovered and adapted : they were not imposed. 
With the supremacy of the law the relation of sov- 
ereign and subject as defined by Austin ceases to exist. 
Only by a figure of speech may the law itself be called 
sovereign. Even greater confusion follows the attempt 
to put the people, or some determinate portion of the 
people, into the position of sovereignty in a State which 
is subject to the rule of law. In such a State every act 
performed or imagined is subject to law, or subject to 
a recognized principle of right conduct. In the Spar- 
tan State just where did sovereignty rest? Some 
might say, with the kings; others would name the 
Ephors; others the Senate; still others would locate 
sovereignty with the entire brotherhood: some even 
might include the Perioeci and the Helots. The better 
answer would be that Sparta was subject to law, and 
hence sovereignty in the Asiatic sense did not exist 
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Surely no Greek philosopher ever darkened counsel in 
the vain attempt to find in the Spartan brotherliood a 
"ixrrson or a determinate lK)dy of persons" to whom 
all others in the brotherhood were in the relation of 
** sul)jects and dependents." The Austinian might find 
some comfort in the fact that surely the Helots were 
in such i)osilion, hence above them there must have been 
a sovereign. As an abstract proposition it may well 
Ih! granted that the Helots did have a sovereign, yet it 
may surpass the wit of man to make that sovereign 
definite and cleterminate. But the Helot was external 
and incidental to the Spartan State. He was governed 
by brute force. Only within the brotherhood was there 
the rule of law, and within the brotherhood there was 
no determinate sovereign, because the State was subject 
to law. 

(2) The democratic principle assumes that all the 
normal members of the State have a positive will in 
favor of obedience to the law. Stated in another form, 
legal rec|uirements are the result of efforts on the part 
of the subjects of the State to discover and observe 
right rule of conduct. Law abolishes the distinction 
between sovereign and subject by including all under 
its re(|uirements. Why then have the wise and the 
learned continued to apply the term sovereignty to the 
most advanced democracies? An easy answer to this 
question is the statement that elements of despotism 
still remain in all democracies. Many are yet subject 
to the rule of force or necessity. Hut this answer is 
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too easy. Even in the most perfect democracy imagin- 
able there would remain sometliinK which would sug- 
gest the old despotic relation. 

(3) The democratic State is to be explained «imply 
as one of the voluntary human societies such as men 
and children ivith a certain advancement in civilization 
are everyzvhere seen to be forming. The civilized hu- 
man being is an organizer. When the Swiss went into 
their forests they were already organizers. When the 
despot came, the Swiss village pitted its local organ- 
ization against the tyrant. The Swiss at no time took 
kindly to the Austinian view of sovereignty. At the 
time Austin wrote they had scarcely formed anything 
which he would recognize as a State. Driven to a 
choice between a despotic State and anarchy, the Swiss 
at all times chose anarchy, with only such rules of 
order as they could observe in their local voluntary 
societies. There is now a well organized Swiss State,* 
but it is a State which has never known a sovereign. 
The Swiss have had choice of nearly all the sovereigns 
of Europe, and they have rejected the entire lot. They 
have preferred their own vrjluntary societies. 

C4) Now what is the difference between the Swin 
State and a ladies' sewing circle? If the ladies simply 
meet to discuss the news of the day as they attend to 
individual domestic duties, 4here is a very striking dif- 
ference. Such a circle is not an organized society, 
and the Swiss State is a highly organized society. But 
if the circle develop a common purpose, and if its 
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members determine to carry into effect a common pur- 
pose in accordance with some well understood rules 
of an equal, or an equitable distribution of burdens and 
labors, and if they create and maintain organs or 
agencies for carrying into effect this common purpose, 
then it will be seen that there is a striking resemblance 
between the sewing society and the Swiss State. We 
may assume for purposes of illustration that the ladies 
have determined to relieve the Village Fathers of all 
responsibility for the care of the village poor. In such 
a case the officers of the sewing circle will do a work 
formerly done by the officers of the village. We may 
imagine that the officers of the voluntary society and 
all the members of the society will share all burdens 
and services, according to rules which the society 
recognize as just and equal; that all parts of the work 
will be looked after in just and equal proportion. But 
such a supposition is too good to be true. In a mere 
voluntary society the blessings of service are likely to 
be confined to a limited number. Those most in need 
of training in the exercise of practical benevolence are 
likely to drop out and become hardened in habits of 
selfishness. At this point the mere voluntary society 
would fail of its chief purpose. The few would be 
found to bear burdens wholly unjust and unnecessary, 
while others would be freed from all participation in a 
work absolutely essential to the development of right 
character. 



SUPPLEMENTARY READING 

CHAPTER IV 

Law and Sovereignty 

^ Sttpremacy of Law.^That the king is below the law is 
a doctrine which even a royal justice may fearlessly proclaim. 
The theory that in every state there must be some man or definite 
body of men above the law, some ''sovereign" without duties 
and without rights, would have been rejected. Had it been 
accepted in the thirteenth century, the English kingship must 
have become an absolute monarchy, for nowhere else than in 
the person of the king could the requisite "sovereignty" have 
been found. But, for one thing, nobody supposed that the king 
with the consent of the English prelates and barons could alter 
the common law of the Catholic church. If the theory of sov- 
ereignty, popular among Englishmen of our own day, be pressed 
upon the reluctant middle ages, the whole of Western Christen- 
dom must be treated as one state. Theology can be brought in 
to explain or to conceal any difficulty that there may be in the 
conception of a king, who, though subject to no man, is subject 
to the law. God is subject to law and has even made himself 
subject to the law for man. The practical question is whether 
there is any mode in which the law can be enforced against 4he 
king.^F ollock and Maitland's " History of English Law" Vol. L, 
pp. i6o, j6j. 

' Nationality and State Sovereignty. — Much as such insti- 
tutions resemble our own federal forms, the Constitution of 
Switzerland rests upon formal foundations such as were laid for 
our Union by the failure of the Articles of Confederation, rather 
than upon such as were laid by our war between the States, — 
upon a federal, that is, rather than upon a national conception. 
The Swiss Constitution does indeed itself speak of the Swiss 
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tmiUm, declftfiffg tlmt ''lb« Swl»§ CotifederiMry hiii ftdofH«d th« 
lolkmlfig Cofitttttttioti with « view to efttttbli»bitfg the union 
(Bund) ot the Confedemteft am] to nuiintftining «m] furthering 
the unit)r« the power^ and the honor of the Swi»§ nation/' and 
not even the war tietween the States put the word nalion into 
otir Con»tttutt^/n. But the Conntituti^/n of SwitzerlamJ ulntf, with 
little regard for cz/nAintency, c^/ntain^ a dintinct and empliatic 
a§»ertion of that principle of 6m(\et\ n/zvereignty which In §0 
much le»» familiar to u§ tvjw than it was l^^fore iHOi, It declaret 
thai "the canton«i are »(jveteiun\ ntt far as their novereignty i» 
not limited 1/y the federal O/nMituti^/n, and exercise an iturh all 
righti which are tvA c/nf erred upon the federal power ; '' and it§ 
mo»t competent interpreter* are constrained to §ay that such a 
constitutiz/n tPfen tvA erect a single ami cmipacted state (liinheU^ 
staat) of which the Cant^ms ttre only administrative divisions; 
hut a federal state, the units of wh^^se memt/ership ate themselves 
states, possessed, within certain limits, of independent and 
nupteme power. The drift l/'/th of Switzerland's pa<*t history and 
her present purpose is um|uesti/mahly towards complete nati^^n- 
n\Hy; hut her present Constituti'm was a c/mpromise between 
the advocates and the opp^ments of nat i^ma li;rat ion ; and it fb^es 
iK/t yet embody a truly nati^mal organizati^m or pr/wer. 

At the same time, the Swiss Const it uti^/n leaves open a larger 
del/atable grr/und 1/etween frderal atfd c;intr;nal p^^wers than that 
which is left open l;y tAit Omstituti^m bet wren the p'lwers of the 
fe^leral government ami the powers of the States. The C/msii- 
tution of the United States limits the frdrral p/;wer l;y drawing 
a tolerably clear line between state and nati'/nal provinres: it 
distinctly enumerates the p^iwers which Congrrss shall exercise 
as well as thirse which the States shall tK;t exercise (sec*. f^H(^ 
80a), The Swiss Omstituti^m, tm the fdhrr hand, makes no such 
careful enumeratirm. It cmitents itself with such indefmite 
grants as these; that the federal legislature shall have power to 
pass "laws un*) resiilutions c/ncerning those subjects which the 
Confe'leracy is c^mimissiimed by the federal rmistituti/m to act 
upon;" to control the foreign relations of the Cant/ms; to 
gtiarantee the c/mstitutions and territories of the Cant/ms; to 
prirvld« ior the inUrnal safety, order, and pea€« of the country) 
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to adopt any measures " which have the administration of the 
federal Constitution, the guaranteeing of the cantonal constitu- 
tions, or the fulfillment of federal duties for their object ; '' and 
to effect revisions of the federal Constitution. 

This indefiniteness is due, in large part at least, to the fact that 
the federal Constitution has not yet been put upon a thoroughly 
logical basis. Though the drift of national sentiment has been 
strong enough to give the federal government great powers, it 
has not as yet been strong enough to give it complete powers 
within its own sphere. Cantonal jealousy has withheld logical 
roundness from the prerogatives of the central authorities; with 
the result of leaving their outlines a little vague. 

The Swiss federal Constitution is more definite in guaranteeing 
to the Cantons their constitutions than our federal Constitution 
is in guaranteeing to the States ** a, republican form of govern- 
ment.'' The guarantee is made to include the freedom of the 
people and their legal and constitutional rights; the exercise of 
those rights under representative democratic forms; and the 
revision of any cantonal constitution whenever an absolute 
majority of the citizens of the Canton desire a revision, 
^ So deeply is Swiss federal organization rooted in cantonal 
precedents, that an understanding of the government of the 
Confederation is best gained by studying first, the political insti- 
tutions of the Cantons. 

At almost all points the federal government exhibits likeness 
to the governments of the Cantons, out of whose isnson it has 
grown. As our own federal Constitution may be said to gen- 
eralize and supply colonial habit and experience, so the Swiss 
Constitution may be said to generalize and apply cantonal habit 
and experience: though both our own Constitution and that of 
Switzerland have profited largely by foreign example also. 

In some respects the Swiss Constitution is more conservative 
— or, if you will, less advanced — than the Constttistion of the 
United States. Those who have fought for wiion in Switzerland 
have had even greater obstacles to overcome than hare stood 
in the way of the advocates of a strong central govem- 
inent in this country. Differences of race, of hngastge, znd oi 
religion, as well as stiffly opposing pc^ttical purposeiy have Mtrtd 
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a persistent resistance to the strengthening and even the logical 
development of the prerogatives of the federal power. The Con- 
stitution of the Confederation, therefore, bears many marks of 
compromise. It gives evidence at many points of incomplete 
nationalization, even of imperfect federalizatioa Cantonal insti- 
tutions are, consequently, upon a double ground entitled to be 
first considered in a study of the governments of Switzerland. 
Both their self-assertive vitality, and their direct influence upon 
federal organization make them the central subject of Swiss 
politics.— 'TA^ State," by Woodrow Wilson, pp. 306-308. 



CHAPTER V 

DEMOCRACY AND COERCION 

IN the State of Maryland there was an eminent law- 
yer, a member of the ODnstitutional Convention of 
1787, who in his old age came to want The legal 
profession determined to support him, and the method 
adopted was an annual contribution of five dollars 
from each member of the bar. We may conclude that 
there were some mean lawyers in the State, because we 
find on the statute-book a law compelling each attorney 
to pay each year five dollars for the support of Luther 
Martin. The mere voluntary society was tmable to 
carry into effect the common purpose. In England 
there is an annual "Hospital Sunday." On this day 
every person, society, and organization in the realm is 
expected to make a contribution for the support of 
public hospitals. At a workingman's Sunday-school 
I heard the following motive presented: "These hos- 
pitals have to be supported. If they are not supported 
by voluntary contribution their support will come upon 
the rates, and you know what that means." It would 
be an ideal democracy if all the citizens were so trained 
to the observance of just and equitable laws and rules 
of conduct that each would freely contribute his just 
share to the support of every public enterprise. On the 
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other hand, so long as the despotic notion prevails that 
the normal citizen must be forced to pay his taxes 
there will never be a just system of taxation. With 
the prevalence of such a spirit the weak, the helpless, 
and the ignorant will bear excessive burdens, while the 
powerful and the immoral will live upon the earnings 
of the weak. There can be no approach to a just 
government under any form until the normal citizen 
assumes a positive attitude in favor of an equitable 
distribution of public burdens. So long as the normal 
citizen requires compulsory process, rank injustice will 
prevail. 

(i) In Switzerland, taxation is comparatively just, 
because in a very real sense taxation is voluntary. In 
the first place, the laws express the actual will of the 
community. The burdens of the State are distributed 
just as any highly intelligent, moral man believes that 
they ought to be distributed ; that is, according to the 
ability of the tax-payer. The poorest and the weakest 
are not taxed at all. Not only so, but the other mem- 
bers of the community tax themselves for their sup- 
port. It seemed fit that the class just above these 
wards of the State should be taxed, but that the rate 
of taxation which they should bear should be low. 
Above these is a class whose just rate of taxation 
should be higher, and so on, grade after grade, 
until for the comparatively rich the rate is correspond- 
ingly high. These laws for adjusting the rate of taxa- 
tion according to the financial ability of the tax-payers, 
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originated among the wealthier classes themselves. I 
met in Geneva a wealthy banker whose friends claim 
for him the honor of originating, thirty years ago, the 
system of progressive taxation, whereby the poor pay a 
relatively low rate and the rich a relatively high rate. 
All classes believe in the system. It is in harmony 
with intelligent public opinion, and expresses the moral 
sense of the community.* The Swiss are not at all 
affected by that crude notion of mechanical equality 
bom of despotic rule. Every important movement to- 
wards democracy has at the same time been a move- 
ment towards diversity of condition. It is despotism 
which tends to reduce all subjects to a dead level of 
mechanical equality of dependence. 

In Switzerland, since burdens are distributed in har- 
mony with the moral sense of the community, the taxes 
are voluntarily paid. In our American states we have 
laws requiring a father to support his children — the 
precise thing which the normal father is disposed to do. 
Rarely indeed is any compulsion required. Something 
of the same feeling prevails in Switzerland in respect 
to the payment of taxes. The American Consul at 
Zurich gives an instance in a single case of fraudulent 
withholding of taxes. The exposure called forth uni- 
versal reprobation. The full penalty of the law took 
its course without the least suggestion from any quarter 
of palliation or mitigation. 

(2) In the democratic State the aim must ever be 
towards the free, voluntary observance of laws or rules 
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of conduct, and to this end the aim must ever be to 
keep the laws in harmony with the highest moral sense 
of the community. It is only when the democracy fails 
in the attainment of this obvious aim that it falls upon 
the lower plane of repression and coercion.^ The vic- 
tim of the war-club philosophy may be wholly unable 
to see any difference in principle in the case of a 
democracy confiscating the property of a delinquent 
tax-payer and the act of a despotic government whose 
agents lie in wait for the property of its dependent sub- 
jects. In the case of the democracy, coercion is an 
abnormal act, visited upon an abnormal citizen. In 
the other case it is a normal act, visited upon normal 
subjects. The democratic principle assumes that laws 
are freely and voluntarily adjusted to the moral sense 
of the community. Being thus adjusted, they are 
freely and voluntarily observed. Only in the case of 
the unsocial, the abnormal, and the defective is there 
resort to coercion. 

(3) In favor of an intelligent and eflfective despot- 
ism it is urged that it is capable of prompt and decisive 
action. This must be granted, provided also that there 
are at the same time energetic, intelligent, and obedient 
subjects. On the other hand, democracies are ac- 
counted weak because there is no recognizable sover- 
eign. Thus far democracies have suffered from an 
attempt to mix despotism and democracy in the same 
government. It may easily happen that, as democracy 
becomes more clearly defined, it may excel in efficiency. 
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promptness, and adaptability. There are multitudes of 
questions in respect to which a prompt settlement, even 
though imperfect, works less injustice than a delayed 
decision, even though otherwise ideally perfect. Such 
questions the democracy will naturally differentiate and 
provide for their prompt and final settlement. The 
time will surely come when the democratic State will 
cease to be frightened at itself. Its agents then may 
have all the power of an ideal despot, while at the 
same time they are free from the characteristic weak- 
ness of the despot — the lack of effective support. Our 
present democracies are weighted down and hampered 
and restricted because the people do not believe in 
democracy. They are still paralyzed by race dread of 
despotism. As this dread is removed restriction will 
be taken away and then it will be seen that in respect 
to all lines of conduct in which promptness and decision 
are obviously important the democratic State will be 
preeminently effective. 

(4) From this point of view we get the nearest ap- 
proach to despotic sovereignty which the democratic 
State furnishes. The democratic State is and ever 
remains a voluntary society. It has and maintains the 
essential characteristics of a voluntary society. And 
being a practiced and experienced voluntary society, 
under the reign of law, it comes to have a definite and 
determined will upon a multitude of questions. In 
this part of its work the agents of the democracy may 
act with all the promptness and final decision of an 
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absolute despot. But there is always this difference 
between the will of the democracy and the will of the 
despot The object of the democracy is always some 
act, some policy, some thing. Only incidentally does 
the democracy dominate a person. But the object of 
the despot is always the domination of persons. More- 
over, the chief and characteristic aim of the democ- 
racy, as respects persons, is the perfection of the race. 
Its chief aim, therefore, is not the application and 
administration of ascertained law, but rather the dis- 
covery and the application of a more perfect law. The 
democratic State is growingly conscious of the imper- 
fection and injustice of the many rules which it is 
accustomed to observe and enforce; yet it will execute 
them with promptness until better rules are discovered. 
Among the enemies of democracy there is endless 
scorn and contempt for the majority of one as a means 
of ascertaining justice. Precisely ! The application of 
majority rule is one of the imperfect and often unjust 
means which democracy uses only in those cases where 
no better method has been discovered. Counting heads, 
as Mr. Richie rightly maintains, is a very good substi- 
tute for breaking heads. Grant that counting heads 
gives an undesirable result, half of the time, breaking 
heads gives an unjust result more often still. And 
besides, voting even under crude conditions has high 
educational value. Settling disputes by violence is, on 
the other hand, destructive of all right education. 
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SUPPLEMENTARY READING 
CHAPTER V 

Democracy and Coercion 

^ The Basis of Apportionment. — Should one ask why abil- 
ity is accepted as the basis of apportionment, perhaps the most 
satisfactory reply would be that it approves itself to the moral 
sense of man in all cases where common expenditures are met by 
means of contributions. A church, for example, in which the 
sense of duty in the matter of payment is more highly developed 
than in any other voluntary association, holds it as a common 
law of religious sentiment that the rich member should pay more 
for common ends than the poor member; and the measure of his 
greater payment is his ability, all things considered, to bear the 
payment. This is the New Testament doctrine of service, and its 
acceptance as a canon of taxation shows that the modem science 
of finance recognizes one of the fundamental principles of Chris- 
tian ethics. Not alone in the church is this the rule of service 
recognized, but in all voluntary associations, whether temporary 
or permanent, it is admitted as a principle of action, provided 
only the association acknowledge a solidarity in the interests of 
its members. 

It may, then, be asserted without further comment that the 
rule of apportionment which calls for the levy of taxes according 
to the ability of citizens to pay finds its sanctions in the moral 
sense of the community, and this in all matters of social right 
and social duties must be accepted as final. — "Finance," by H. C. 
Adams, p. 329. 

2 Principles of Government. — ^"The principles upon which 
the settlers of Pennsylvania sought to base their government 
were: (i) Perfect democracy. This hardly needs qualification. 
For, while the governor was nonelective and to some extent 
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lfiw«rtr<l the will of thr proplr, thin wit« prolmhiy not thr orldlniil 
intrnUon, Imt mtticr An nnrxprctrd Hrvrlopmrnt of proprlrtnry 
rttfhfd A« »>nfitrur<l liy thr inifiynHmtlirtic hrir» nt Willittm I'cnn. 
(J) I'rrfrcl rdiKiotu lihrrly. 'IJirrr wm« no rcMriction rm Utc 
frrr worship of nny ordrrly ^rcf, uiul ryriKitmlly no rrliKiouA tr«t 
for oflfcr, except A profr^^irMi of hrlirf in }rnu% (!)irUt. It U not 
nnlfkrly tlmt fliU limltAtion wa« itnpoMrd t>y t'jiKliAli Authority, or 
from ffAr of Knuli^h vrto, (,^) IVrfrct Ju»ti<*(* aihI fAirncM in 
(IrMlintf with AlKiritfinr^ und nriKhlN»r«. Without comvrtiinK thrtn* 
firlvm to drftne thr Imhuti ritfht* in thr Miil, whAtrvrr rxi«tr<l 
wrre purchAncd, And a11 nmiplAintA wrrr tnrt hy Ait cvidrnt druirc 
to rrcotfnixe in (Hhrr^ thr ^nnir prrMoiml privilrKrn thry rhiitnrd 
for thrtn^rlvrM. (4) Thr Ah^riirr of ull niihtury Atid iiavaI 
provUi/m for AttAck And (\firunr, Thry rrroKtii/rd thr nrrr«i*ity 
for forrr through p^dicr nnd othrr UKrncir*, in ifttrrnnl di<itiirh< 
Ancr. Thry wouhl nrvrr nrrd Any forrr for atturk, hrniu*r thry 
would nrvcr hr thr Auurr^nor*. In thr niattrr of t\rfrmr, thrrr 
wrrr diffrrrnrr* of opinion," "(Jutihcr lixt^rrimrnt in a Com' 
manwiaUh" by Isaac SharfUttt p, /. 



CHAPTER VI 

SOVEREIGNTY IN THE RELATION OP STATE TO 

STATE 

'T^HE acts of a democratic State may be conveniently 
-'- divided into three classes. First arc the acts of 
discovery. The State aims to perfect the race. To 
this end it seeks in all ways to advance the bounds of 
knowledge. The Smithsonian Institution illustrates 
one phase of this work. Next there are the enterprises 
in which the State is an agency for cooperative labors 
as witnessed in works of education, sanitation, transpor- 
tation, and the like. For the most part these operations 
go on without any thought of coercion or repression, 
after the analogy of a purely voluntary organization. 
There remain the acts of the State which involve 
coercion and repression. These divisions are not inex- 
haustive, nor does one exclude the others. It is only 
in respect to those acts in which coercion is involved 
that we may discover anything in the democratic State 
at all resembling despotic sovereignty, and in the en- 
forcement of those crude and imperfect rules which 
involve coercion the fully developed democratic State 
may act with even greater promptness and decision 
than is possible in a despotic State. 

(i) Thus far sovereignty has been discnssed with 
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reference to the internal affairs of the State. The term 
is also used to designate relations external. A State 
IS sovereign and independent when it is subject to no 
external power.^ Egypt is nominally subject to the 
Sultan, and in a very real sense it is subject to British 
rule. Egypt is therefore not a sovereign State. Can- 
ada has nearly all the powers of a sovereign State, 
yet, being a part of the British Empire, it is in a sense 
subject to the United Kingdom and is not independent. 
Belgium has agreed with the surrounding States that 
in time of war its territory shall remain neutral and 
inviolate. Belgium remains a sovereign State because 
no limitation upon its action, which the State itself 
sets, detracts from its independence. It will be ob- 
served that so far as the relation of a State to other 
States is concerned, there is no difference between a 
democratic and a despotic State. A democracy in its 
international relations is independent and sovereign in 
the same sense as an autocracy. There was a time, 
however, when diplomatic agents of republics were 
treated with less respect than the agents of monarchies. 
This discrimination is passing away and the .free gov- 
ernments are accorded their full measure of respect 
and influence. The advent of democracy is, however, 
working a revolution in diplomatic relations. While 
diplomacy was in the hands of sovereigns who ruled 
subject peoples, wars were undertaken on account of 
the personal spite of sovereign rulers. Subject peo- 
ples were sacrificed to gratify the personal ambition of 
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Grand Monarchs. There were endless d)mastic wars*; 
States were sacrificed to the pride of a family. While 
the home government of a despotism is, as we have 
seen, largely a matter of intrigue and conspiracy, its 
international relations are characterized by duplicity 
and falsehood. With the advent of democracy all this 
is being changed. The agent of the democratic State 
is obliged to consult his constituents. He must act in 
the open. His power of deception and falsehood is 
being removed.^ Since monarchs are compelled to hold 
official relations with the agents of free governments 
their policies also are exposed to the light of day. Per- 
sonal intrigue and dynastic wars, of the old sort, have 
become impossible. The Czar of Russia may be wholly 
uninfluenced by public opinion in his own realm, but 
he is controlled by public opinion in his international 
policy. In many ways the Czar has shown that he 
appreciates the good opinion of the people of the United 
States. In the United States we know no sovereign, 
and he who gets the good will of the people gets alL 
The Russian government may be callous to the criti- 
cisms of its subjects; it cannot wholly disregard 
the criticisms of the peoples of enlightened Chris- 
tian nations. The democratic States will inevitably 
more and more pass by the alleged sovereigns of des- 
potic States and speak directly to the peoples of those 
States. How much do the people in the United States 
and in England care about the acts and opinions of 
the German Emperor ? Very properly they care a great 



(leal jiiHt fiDw, bccftUHP he? Ih in a poHition to ila a ^(rviU 
(Iral (jf harm. HiU what do tlit?y care for the iMiipcror'n 
viewN when weighed a^HitiHt the o|)iiiioti of the nrvni 
(icrimiu people? The eiuhiritiK factor in the ophiioii 
of the nation, A nation can no longer affonl to incm* 
the eiunity of a ifreat people, Dijiloinacy ninM there- 
fore l>e more and more haned npon appeaU to a hi^h 
moral fkt*me, The United Staten wa^ed a war with 
the Spanish government, hnt there han heen no war 
with the Spanish per>p|e. We have a higher rcnpect f(»r 
them and a livelier interent in their welfare than we 
had before. Hnt to prove the war a Murehh we niiiHt 
hold the reiipect (»f the former Spanish MihjectK, who 
liecame our MuhjectH, and we mn^t not allow the lantinf; 
enmity of the Spanish people. 

(2) In the deHpr»tic Staten the hoverei^im are nat- 
urally dinprmed to HJde with the ndeiH of other denpotic 
StatcH in their conHicth with their Hnhjectn, It wan per- 
fectly natural for the parties to the Holy Alliance lo 
co/iperate In the Hup|)reKHion of popidar upriningH, On 
the other hand, it i« erpially natmal for democracies to 
take the hide of the people againwt their opprehhiv 
ruleru. The abomination known an the TmkiHh Mm 
pire would not today cumber the earth except for the 
exintence of the ho called Christian dct^pnth who do not 
dare to ^Ive aid and comfort to an opprenned people 

NtruKK"»K[ f'*t* liberty. 

(^) There are but the two HortH of Staten, the vol- 
untary and the denpotic. If the people (»f a ^Iven area 
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do not succeed in making their will supreme, then they 
will be ruled despotically. The democratic State is 
therefore a compulsory voluntary association. All peo- 
ple are driven to choice between democracy — that is, 
government by voluntary cooperation — and govern- 
ment by brute force. Wherever a people refuse, or 
neglect, or fail, to stand together and maintain their 
independence under orderly rules of their own choice, 
despotism in some form must inevitably follow. Democ- 
racy is not a mere form of government. The demo- 
cratic State may assume any form which the people 
approve. All that the democratic State requires is that 
the people shall approve and continue to approve. Con- 
tinued approval assumes continued and even more thor- 
ough training in the affairs of the State. In all States 
there remain elements of despotism. Every failure to 
secure the active and aggressive will of the whole peo- 
ple in support of the State, strengthens despotic 
tendencies. All people everywhere are being forced to 
become active members of a voluntary State upon pain 
of becoming perpetually subject to despotism. 



SUPPLEMfiNTARY READING 

CHAPTER VI 

Sovereignty in the Relation of State to State 

^Persons in International Law. — Primarily international 
law governs the relations of such of the communities called 
independent states as voluntarily subject themselves to it To a 
limited extent, as will be seen presently, it may also govern the 
relations of certain communities of analagous character. The 
marks of an independent state are that the community constitut- 
ing it is permanently established for a political end, that it 
possesses a defined territory, and that it is independent of external 
control 

It is postulated of those independent states which are dealt with 
by international law that they have a moral nature identical with 
that of individuals, and that with respect to one another, they are 
in the same relation as that in which individuals stand to each 
other who are subject to law. They are collective persons, and 
as such they have rights and are under obligations. 

These postulates assume the conformity of the nature of such 
states as arc governed by law to the conditions necessarily prece- 
dent to the existence of law, because the capacity in a corporate 
ptrson to be subject to law, evidently depends upon the existence 
of a sense of right, and of a sense of obligation to act in 
obedience to it, cither on the part of the community at large, or at 
least of the man or body of men in whom the will governing the 
^ of the community resides. In so far, moreover, as states 
sife permanently established societies, their works represent a 
necessary condition of subjection to law. 

A society, for example, of which the duration is wholly uncer- 
tam cannot offer solid guarantees for the fulfillment of obliga- 
tions, and cannot acquire the rights which are correlative to them. 
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It cannot ask other communities to enter into txecutoty eontruU 
with it, an4 at an^ moment it may cea^ to be a body o( people 
capable of being held responsible for the effects of its present 
acts, — " Treatite on International Law," by W. E. Hall, p. iH. 
^ Diplomacy, — Diplomacy, and we incXndt in thi» term both 
its theory and practice, has been of great service ; it haji continued 
to soften international relations and to lessen the number of 
wars. The first negotiators were more frequently the con- 
quered, wlio, on one side, appeared as pleaders in their own cause, 
and on the other, conquerors, often brutal, who ^i^ not think 
themselves bound to give any quarter, or obliged to show any 
consideration. Generally they never met again. Human respect^ 
public opinion, and so many other restraints which moderate the 
expression of violent passions, either tXid not exist then, or bad 
no inftuence. But when, especially after the peace of Westphalia, 
tlie custom of permanent missions became general; and the men 
sent on these missions were chosen either from the higher nobility 
or from persons frequenting the court, customs of courtesy 
became established of necessity, the value and importance of 
which it would be wrong to underestimate. One of the most 
direct results of these customs was to decrease the number of 
wars. The facility given the sovereign of a country easily to 
confer with the representatives of a government with which he 
had had a dispute, was enough to smooth over many difficulties. 

The evils of war are so great that nations generally prefer to 
come to an amicable understanding rather than expose themselves 
to them. Besides, the more relations become intimate, or merely 
frequent between two men, the more they feel a repugnance to 
commit injustice against each other. This restraint is of course 
not always strong enough ; but, wliatever may have been its action 
before the growth of public opinion, there was no power but that 
of the diplomatic body capable of putting a certain restraint on 
governments in their international relations. 

The intervention of this body was not caused solely by the 
solidarity existing between all civilized states, a solidarity close 
enough to cause to be felt, even in the farm lands of France and 
England, the effects of a civil war which raged on the banks of 
the Potomac and the Mississippi, 
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ThU intervention in founded nUo on the principled of eternal 
mornlity, ntid nonietimeN eveti it Imn breti able to limit itnelf to 
involiinK niulal drcortun. It wmn in tliU way that the diplomatic 
corpn, led hy the repretrntative of I^'rance at Linhoti, ifyde de 
Neuville, prrvrnted, in 1^24, by connncMi action, the innurrection 
of Dont Miunet aKninut hirt father. And thin in not the only act 
of thiit kind rrcordcMl hy history. Diplotnacy hai more than once 
modified the neveritieN of war and relitfiouM perMrcution. Diph)- 
nmcy Imn tlniN heenan inNtrnmenlof peace. Why, theti, in it in Nuch 
ill repute? U not diplotnacy ctftcn taken an a synonym of ctnntintf 
And diHttinntlation? U ttot a diplomat, who nniNt he diHtinKni*ihed 
from the diplomatic aKent, in (he enlimation of many pernonH, a 
deceitful man with a talent for " UHinu: lantfuatfe in Htich a way 
HM to coticc*al luH thought?" there wan a time when thin unfa- 
vorahle fipinion had a certain foundation. Hut il wai not alto- 
Kcther the fault of the in«ititulion. We may Nay here, like manter, 
like matt. An amhaMiiador, or ininiNter plenipotetUiary, h iiimply 
An auent ; he \n ohliued to execute the ordern of hin K^vernment 
And of the NovetriKn, " lii>i auKUnt niaHter." 

At the time when all thete novereiKiM were alxtohtte monarchit, 
Atifl Mome of them deiipot*! in the (tlrictc^t nn\nv of the word, ideaM 
of hotU)r, of loyalty atid Kood faith, were not no Keneral an they 
Are now, and society waM not no exacting on tluM point an at 
present. It in vt\n\\y utiderntood why ah*«oltUe and amhitiottn 
princen Have their aKentn ta«4k*i morally reprrheniihle, and why 
thefie AKentN in order to HUccecMl, hacl to employ deceit, faliehood, 
intriKtie, and other meann, which arou>ie our indignation. PurHU- 
iuK an etid which freipiently it would not do to acknowledue, and 
generally through mmmn which were utill le^m to he acktiowled^rd, 
diph)matN had aImo to nhroud their actions in the mo«it prof'Mtnd 
myNtery, and their mont highly valued power wa>( that of know- 
ing how to n\wt\U and nny nothing "('yrlot^iuiiii of l*olitu'{\l 
lit'OMomy, rolitinil Scinur, ami (htitcd SUttrjt liijttory," by 
Maurki Ulock, Vol. L, pp. HO'i, 803, 



QUESTIONS FOR REVIEW. PART X 

1. Upon what does sovereignty rest in a despotism? 
Can the despot obey lawf How were the Hebrews 
saved from despotism? What is Atistin's definition of 
sovereignty? 

2. Can the democratic State be described in the lan- 
guage of despotism? Does the democratic State need 
the idea of sovereignty? Are the people sovereign in 
the despotic sense? Where does sovereignty rest in 
the United States? What is the foundation of the 
democratic State? What is the aim of the democratic 
State in dealing with defectives? 

3. Could democracy in America survive the neglect 
of a class? How does our treatment of Indians resem- 
ble our treahnent of whites in our great cities? Which 
race is being exterminated? Could the American de- 
mocracy exterminate the red man? Could democracy 
survive the permanent efislavement of the negro? 

4. Can law be sovereign? How does law originate? 
Docs lazv eliminate the personal sovereign? Where did 
sovereignty rest in the Spartan State? Does law in- 
volve voluntary organisation? What is the difference 
betzccen the Stviss State and a ladies' setdng circle? 
Could the sewing circle without coercive power insure 
an equitable distribution of society burdens? 
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5. Can a just system of public burdens be maintained 
by purely voluntary effort? Can a just system of taxa- 
tion be attained by coercion? The Swiss experience in 
matters of taxation? What essential difference is there 
between taxation in a democracy and taxation in a 
despotism? May a democracy act with greater prompt- 
ness and decision than a despotism? In what limited 
field of action does a true democracy most resemble a 
despotism? Is majority rule a just rule? Ans. No. 
It is only less unjust than. its despotic substitute. 

6. What is a sovereign State? What is the effect of 
democracy upon diplomacy? Why do despots support 
despots against popular uprisings? Why do democ- 
racies side with oppressed peoples in their struggles for 
liberty? Why is the enmity of a whole people danger- 
ous? What is the effect of the failure of a people to 
establish and maintain a democracy? What is the 
relation of slavery to industry? 

SUBJECTS FOR SPECIAL STUDY 

J. Austin's view of sovereignty. 

2. The hopeless convict over sovereignty in the 
United States. 

3. Our relations to subject peoples, 

4. The triumph of law over Stuart despotism in the 
seventeenth century. 

5. The ever widening field of voluntary cooperation 
in the democratic State, 

6. Modem diplomacy vs. ancient diplomacy. 



PART XI 

The Sanctions of Law 

CHAPTER I 

IN A DESPOTISM, FORCE 

TN the previous chapter we have seen that sovereignty, 
-*• as the term is used in a despotic State, does not exist 
at all in a fully developed democracy. The attempt to 
attribute despotic sovereignty to a democracy results in 
confusion. There is constant oscillation between the 
idea of sovereignty in an ill-defined body called people 
and sovereignty in some defined agent of the people; 
and, in neither case, can the despotic notion of sov- 
eignty be applied. We have seen also that the essen- 
tial characteristics of a democracy are those of a volun- 
tary society, forming plans and carrying them into 
effect by the free and unforced activity of its own mem- 
bers. The democratic State is a brotherhood, doing 
through organs of its own choice the things which the 
members wish to have done. It is only at those points 
where the essential characteristics of a democracy are 
still unattained that there arises in the so-called diemoc- 
racies of today a striking resemblance to despotic sov- 
ereignty. This distinction may be still further elucidated 
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by a discussion of the sanctions of law or the methods 
of enforcing law. 

( I ) In the despotic State the sovereign issues com- 
mands to subjects whose obedience he is accustomed to 
receive. The law is not a request ; it is a demand which 
carries with it the duty to obey, and certain evil conse- 
quences in case of disobedience. These evil conse- 
quences are called sanctions. Locke and Bentham have 
recognized rewards as among the sanctions of law. Not 
so, says Austin: "Rewards are, indisputably, motives 
to comply with the wishes of others. But to talk of 
commands and duties as sanctioned or enforced by re- 
wards, is surely a wide departure from the established 
meaning of the terms." In the despotic State the so- 
called laws are commands imposed by a superior upon 
an inferior or dependent subject. And the subject is 
not hired or induced or persuaded to obey ; he is forced 
to obey with pains and penalties. The pains and pen- 
alties are a part of the law. Nothing else that has been 
called law can be made so simple, so easily understood. 
It is the simple relation of master and slave carried 
up into the relation of sovereign and subject. 

Mr. Huxley, by making the essence of law consist 
in its sanctions, draws a striking comparison between 
the laws of nature and laws in the State. A law of 
nature, he says, is the observation that certain effects 
follow certain causes. While law in the State is simply 
a statement of what will follow if a man does not do 
certain specified things. But real law, as the term has 
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been employed in the history of the State, has never 
been made so simple as the command of a master to a 
slave, nor so simple as the uniform fact that a heavy 
body left unsupported falls to the ground. 

(2) Sir Frederick Pollock observes that the apho- 
rism that there can be no law without a sanction cannot 
be reconciled with the witness of history. " Law, with 
a good deal of formality, has existed before the State 
had any adequate means of compelling its observance; 
and indeed before there was any regular process of en- 
forcement at all." [First Book of Jurisprudence, p. 
^j.] Sir Frederick had in view the growth of law in 
Europe. To the same purport writes Sir Henry Maine 
of the ancient Hindus. Great bodies of laws and rules 
of conduct grew up and found expression in their lit- 
erature without any suggestion of sanctions or methods 
of enforcement by the State. It was only when the 
Brahmans, who were the ruling caste, entered into firm 
alliance with a king that pains and penalties in the 
enforceriient of law grew up.^ But Asia, we are told, 
has produced no State. When kings began to enforce 
laws by pains and penalties the rudimentary State en- 
tered upon a course of destructive despotism which con- 
tinued until all consciousness of law was lost. Law 
in Asia was destroyed by the commands and decrees of 
tyrants, enforced by degrading and brutalizing sanc- 
tions. Sir Henry draws a parallel between the Brah- 
mans with the Indian kings and an alliance between 
the Canonists and the kings in Europe. The union of 
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the clergy, with their Anialic conceptiotm of law, with 
the kinf^H in the late Middle A^ck tended mightily to 
Ntrengthen the deffpr)tic State. I fad all Kurotieati Statcn 
followed in the footntcpK of Spain and I^Vancc, as might 
have l)een hut for the freer air of Switzerland and Eng- 
land, the exiK)ffitor of the democratic State in the diK- 
tant ftiture would have to clanH luirope with AHia and 
nay that neither Huccecd in prodticing a State. 

(3) There in a ntriking Himilarity between primitive 
State-htiilding in AHia and in luirope. In both coiui- 
trieii law wan Imilt up and became cMtabliMlied at a time 
when there wan no supreme authority to enforce it with 
painn and penaltien. (>)m])liance with the law waH hc- 
cured by preaching, by appeal to the moral Hcnne, by 
training, by friendly interference on the part of neigh- 
bom and frlendn. The courtn of law were at first sim- 
ply voluntary agencies for the assistance of neighl)ors 
in comi)OHing their differences. The first cottrts were 
cottrtH of arbitration. Only gradually and tentatively 
did the authority of the State encroach ufion the volun- 
tary character of the tribunal. Uome had passed its 
most glorious \)cruHl in State-btiilding l)efore such a 
thing was recognized as a crime against the State. 
Previously courts dealt only with wrongs, not with 
crimes against the State. It was in 149 11. c. that 
the first true criminal law was passed and a per- 
manent criminal cotirt was established, and it is in- 
teresting to ol)Scrve that this first niminal statute 
pertained to the unlawful getting of money by rulers 
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of provinces.^ Roman law was built up, just as the 
Common law was built up in England, just as 
the ancient law of India grew, through the voluntary 
and friendly cooperation of the people in their efforts 
to maintain orderly and just relations. Not until the 
principles which destroyed the State were well devel- 
oped did law take that simple and despotic form which 
makes the essence of the law consist in the infliction 
of punishments. Maine quotes the following passage 
from the writings of the Hindus after Brahmans and 
kings had conspired together to rule by force, and he 
remarks that it ought to satisfy even Jeremy 
Bentham : " Punishment governs all mankind ; punish- 
ment alone preserves them; punishment wakes them 
when their guards are asleep ; if the king punish not the 
guilty, the stronger would oppress the weaker, like the 
fish in the sea. The whole race of man is kept in order 
by punishment; gods and demons, singers in heaven 
and cruel giants, birds and serpents, are made capable, 
by just correction, of their several enjoyments." It is 
because of such a notion of law put into practice in 
Asia that Asia has produced no State, and the very idea 
of law had passed from the Asiatic mind until it was 
aroused by Western ideas. 



SUPPLEMENTARY READING 
CHAPTER I 

In a Despotism^ Force 

1 Religion and Law. — How then does what we should call 
Law — that is, law, civil or criminal, enforced by sanctions or 
penalties to be inflicted in this world — Rrst make its appearance 
in these books? It appears in connection with the personage 
whom we call the king. His authority is more or less assumed 
to exist in the oldest of these treatises, but, all taken together, 
they suggest that the alliance between the King and the Brahmans 
was very gradually formed The most ancient of the books give 
comparatively narrow place to the royal authority, but the space 
allotted to the king and his functions is always increasing, until 
in the latest treatises (such as Manu) the whole duty of a king 
is one of the subjects treated of at the greatest length and with 
the greatest particularity. 

It may be observed that, with the increased importance attrib- 
uted to the king, there is a change in the sacerdotal view of his 
relation to the law. In what appear to me to be the most ancient 
portions of these books, the king is only represented as the 
auxiliary of the spiritual director. He is to complete and enforce 
penances. "If any persons," says Apastamba (//. v. lo, 13), 
"transgress the order of their spiritual director, he shall take 
them before the king. The king shall consult his domestic priest, 
who should be learned in the law and in the art of governing. 
He shall order them to perform the proper penance, if they are 
Brahmans, and reduce them to reason by forcible means, except 
corporal punishment and servitude, but men of other castes the 
king, after examining their actions, may punish even by death." 

In a later treatise (Vishnu, III. 2) the duties of a king are 
summed up in two rules: he is to protect his people; he is to 
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k^p iHn four mfiUfif mil the fimr orderi of Student, Hou»e- 
luild^r, Ht^rmh, and A%(^Hk in the practice of their several 
diftf^fi; or, in other words, he is to enforce the whole social and 
relitfioiis tiystemi as eofieeived by the sacerdotal lawyers. The 
further progress of ehafige consists in the further exaltation of 
i\w peri»ofmge who in the passage from Apastaniba is called the 
king^s dotntisiie priest. In the end, the law books come to con- 
template an ideal tribunal composed of the king, with learned 
Uraimmns as assessors. The later writings clothe the king with 
fight divine, lie is formed from eternal particles drawn from 
the st«bi»tanae of the guds. 

** 'I'hoitgh even a eldld, he must not be treated lightly, from an 
idea that he is a mere mortal. No, he is a powerful divinity 
who appears in human shape" (Afmu, VJl. iv. 8)» But he has 
lost in at'tual personal p<»wer. He can only act with the advice 
of hi« llrahman asseMiors. ''Just punishment cannot be inflicted 
by an Ignt^rant and covetous King, who has no wise and virtuous 
askiititants, whose understanding has not been improved, and 
whose heart is addicted to sensuality. By a king, wholly pure, 
faithful to his promUe, observant of the scriptures, with good 
assistants and stumd understanding, may punishment be justly 
InflU'ted** (ManUf Fii, Mifx. s^).'^''Diu€rtat\on9 on Early Imw 
♦iMi/ Cmfom»'* by //«?wry Snmnfr ^f^liH(^, ^^, $^'40. 

*Aneifnt Conetption of Crime.--" It may be thought that 
the diflfereui^e whlv?h 1 have asserted to exist between the ancient 
and nuulern view <»f penal law haj* imly a verbal existence. The 
eiuunuudty, it n^ay be said, be-^ides interposing to punish crimes 
legislatively, has f nun the earliest timesi interfered by its tribunals 
to iHMupel the wrt^ng doer to vouHu»und for his wrong, and if it 
di>es this, it nu^st always* have supposed that in some way it was 
iidured thfimgh his i^tlfenHe, Hut, lu»\vever rigorous this inference 
may seem to w* ni>\vada>3«. it is* very diuibtful whether it was 
aetually tirawu by the men i»f primitive antiquity. How little the 
notion i»f inj\»ry to the Cimununity bad to do with the earliest 
inter lei en\es of tbo State Ihron^h il^ HbuHdh, h shown by the 
v-uvious eiroumstamH;^ that in the original administration of jus- 
tice, the provH^eilings were a close imitation of the series of acts 
which were likely t\> be g\»ne tlmuigh in private life by jH?rson« 
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wlut wrrit ilU|iMtlniti liitl wlm nflrrwnnU MtlYrinl llirlr i|utittrl 
111 br iip|»rit«rtl. 'I hr ittniiiMtAlr cmrhtlly niiitiilftlnl llir ilrinrnitni 

i«l M iMlvnlr nrltlirnittr crtniinllv crtllrd In. 

«♦♦♦♦♦♦♦♦♦ 

'Ihr liiir cilmtnitl Uw illd ihiI. Iinwrvrt. idtiir Inin mUlrncr 
lUI llir ymr M. r, MU» wIhmi I.. raliMiiniu^ Tivn vditiml (lir Suttilr 
KiHtWH nn the Lm C nlpuinln dr l<r|ir(iiititU, Ihr )<iw rtpphrd (n 
i'(i«r« KrprlMntlnnim IVrunUttiin: ihol K (Uhn« hv Prnvhu'ltiU 
l«i trt'nvrr muiiryu hntM'npnly tnrlvnl hy n uovrtnoi urnrtrtt, 
\\\\\ ihr iiii«iil mul tiri'MiAtirnl hn|HiiUiu'o ttf (hU nUltilr f«in«o imm 
lU r^UhhnhhiM thr hi«l U<i(^!*(i«» IViprhirt. A UtiM'^thi IViprlttrt 
wnn n i*ftm\iHfhl (*nniitilMiiMi ii« itppimnt \\\ (hn«o whhh wrir 
(H-vrtvloiml Mttil III Ihnvo which wnr Irinpntniv. 

It WMH n rriiiilitr oilinliiftl (tlhuiml, whi>«r rHUlnu'r (tttlnt (umii 
ihr pitMhiii of ihr nlMdHr cirddnM ll Mnit nmthuirtl till muiihrr 
nUUHr nhtmhl |tftM nhulinhhiu It Un itinnhnu writ' Mut npiMirtlty 
nomhmlrd, «« wrrr Ihr tnritihrt* nf ihr tthln Uti<*'*lhMir« • 
" Wm( i^M/ /.aw,** ^.v //fHry .Vhwhi** .Uimmi*, f^f* .f*^'. .f*^-*. .C 



CHAPTKK II 
VARIOUS MEANINGS OF LAW 



IT IS not true, nn tlic CJernianK way, that what if 
clear Ih true. To a certain tyjK* of minds, natural 
Hcience will never a^ain he ho clear an it was in the 
good old dayK when the animal and vegetable worlds 
were as distinct as gold and carlxiu; when species were 
seen as permanent and distinct creations. Science was 
then clear because it was false. It taught as true that 
which was not true. Jn like manner [)olitical economy 
can never again appear so clear, as it was made in 
(he writings of Kicardo. It was clear because, as 
luiclerstood by the satisfied reader, it was not true. 
I. ike the current science of that clay, it substituted an 
analytic product of the imagination for a reality. For 
the same reason, he who wants a clear view of law 
mtist go to the writings of the analytic expositors, of 
whom Austin and Mentham are types. These analysts 
hnve imagined certain (pialities and conditions in the 
State which, so far as is known, have never had actual 
existence on earth or in heaven. Then, with i)ositivc1y 
painful clearness and logical consistency, they have 
built up an Imaginary State which has been accepted as 
ri reality. The philosophers of the Middle Ages have 
been criticised for spending their time in discussing 
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such questions as the capacity of a needle point to sup- 
port battalions of angels, but, so far as appears, this 
conduct was altogether meritorious. By such activity 
the human mind was kept alert and in training for 
future usefulness. And in any event their logical acu- 
men did not inflict positive injury. But no such justi- 
fication can be put forward for the continued existence 
of the modern analysts. They continue mental gym- 
nastics about unreal things at a time when there is 
abundant material for useful occupation. The modern 
analyst promotes intellectual laziness by luring his vic- 
tims into a false security. And besides, in the realm 
of politics he is in danger of inflicting great and posi- 
tive injury because the subject matter of his reasoning 
may have close and intimate relations to actual con- 
duct; and conduct based upon error is likely to be 
injurious. In order to get a truthful view of law in 
a democratic State one must consent to be less clear, 
(i) As stated above, the democratic State is not 
yet attained : it is only in the process of making. There 
is still large intermixture of actual despotism, and a 
much larger mixture of despotic ideas. The content 
of what is denoted by the word law has ever been 
changing in human history, and we may expect greater 
changes as the democratic State becomes more clearly 
defined. In writing these lessons I have used the word 
law with a variety of meanings. Sometimes in a single 
paragraph the meaning of this slippery word would 
unconsciously change under my pen. I have referred 
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to the early laws to which our Saxon ancestors were 
so ardently attached. I have referred to the fact that 
the Tudor monarchs brought dukes and bishops under 
the reign of law, while later the aroused English nation 
made its kings subject to the law of the land. In the 
first instance, law is a rule of conduct growing out of 
the efforts of the people to live together in harmony. 
In the second, law is a rule of conduct imposed upon 
a particular class. In the last sentence, law means a 
constitutional principle which is the expression of an 
aroused and self-conscious nation. I make no apology 
for having used the word with such a bewildering 
variety of meanings. The confusion belongs to the 
subject matter, not to any peculiarity in the use of the 
term. Words in common use in the description of 
political phenomena are analogous to living things, and 
subject to constant change and modification. He who 
would freeze such words into a precise and unchanging 
meaning becomes a teacher of error. No one can read 
history or political literature with understanding who 
does not gain the power of detecting the ever-changing 
meaning of the terms in common use. 

(2) The two contradictory notions of law coexisted 
for centuries. The one notion tended always to the 
formation of the despotic State, the other always to the 
development of a democracy. Magna Charta is a list 
of the good laws and customs to which the people were 
attached. Such laws are enforced by the will of the 
community. There is little need of pains and penalties. 
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Yet in the charter itself the king was specifically 
brought under law. To make the king obey, special 
penalties were named ; barons were appointed to make 
war upon him and force him to obey. This involves 
clearly the despotic notion of law. The king is made 
to command himself to obey. Then he is made to com- 
mand the barons to make war upon him in case he 
should disobey. Such a notion of law always involves 
an absurdity, except there be a master or sovereign who 
IS above law — who is not under law. 

An illustration of the opposite notion of law may 
be given in the case of the Earl of Leicester, when for 
the payment of a house tax he gave back to the people 
their trial by jury. The Normans had introduced trial 
by battle or duel. After an all-day duel between two 
neighbors in the vain attempt to settle the dispute, the 
old Earl's heart was touched and he permitted the peo- 
ple to have their former law.^ Such a law is en- 
forced by the same motives which lead to its existence. 
It comes from the people and is freely observed by 
them. The despotic notion of law cime prominently 
into view whenever there was an attempt to restrain 
the lawless conduct of tyrannical classes. The obvious 
method in such a case is command, backed by force. 
This view of law was always so simple, and the true 
origin of law was always so mysterious, that the erro- 
neous belief became practically universal, viz., that the 
king was the fountain of law, and that every law, good 
and bad, was a command of king or church.' 
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(3) In a previous chapter I have called attention 
to early meanings attached to the word law as learned 
from a comparison of the terms used in describing it in 
various languages. Law, in the primitive society, des- 
ignates fit and orderly conduct. A declaration of the 
law is simply a designation of the conduct which had 
been previously regarded as fit and orderly. We know 
that in England the people loved their laws because 
they regarded them as a means of resisting tyrants. 
The kings came to the aid of the people, enabling them 
to effectively resist the encroachments of feudal tyrants. 
But when the king begins to bring the feudal lords 
under the reign of law, the term takes a new meaning. 
Yet at no one time is there any sudden or radical 
change. Feudal law was based upon custom, and when 
the king restrained the feudal lords, he did it usually 
in the name of previously existing custom. The law 
was recognized simply as fit conduct, not as a command 
imposed by a sovereign. Yet, since the institution of 
slavery arose very early, traces of the idea of command 
may be early found associated with the law. 



SUPPLEMENTARY READING 

CIIAPTKR II 

Various Meanings of Law 

^ The Towns and Justices.— Rude as the borough was, it 
po»5CH5cd the right of meeting in full a.H>enil)ly of the townsmen 
for g^>vernment and law. Ju>tice was admintntered in the pres- 
ence of the hurgessc9» and the accu<ted acquitted or condenmed by 
the oath of his neighU)r$. . . . 

At Leicester, the trial tty compurgation, the rough predecessor 
of trial by jury» had been al)olished by the earls in favor of trial 
by battle. 

The aim of the hurges^cen was to regain their old justice, and in 
this a touching inciilent at last made them successful. 

" It chanced that two kinsmen, Nicholas, the son of Aaron, and 
Geoffrey* the son of Nicholas, waged a duet aUtut a certain piece 
of land, covering which a dispute had arisen between them. And 
they fought from the first to the nintli hour, each conquering by 
turns. When one of them, fleeing from the other till he came to a 
certain little pit, as he sttMul on the brink of the pit and was 
aUiut to fall therein, his kinsman s.iid to him, Take care of the 
pit. turn luick lest tlu>u should.st fall into it. 

*' Whereat so much clamor and nt»ise was made by the by- 
standers and those who were sitting around, that the earl heard 
these clamors as far off as the castle, and inquired of some how 
it was that there was such a clamor; and answer was made to 
him that two kinsmen were fighting alxtut a certain piece of 
ground, and that one had tied till he had re«*iched a certain little 
pit, and that as he stolid over the pit and was about to fall into it, 
the other warned him. 

" Then the townsmen, being moved with pity, made a covenant 
with the earl that they should give him three pence yearly for 
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each house in the High street that had a gable, on condition that 
he should grant to them that the twenty- four jurors who were in 
Leicester from ancient times should from that time forward 
discuss and decide all pleas they might have among themselves." 
^ Green, "History of English People," Vol L, Chap, j, p, 219. 
2 The Origin of Law. — The oldest form of law is of course 
custom or usage known at Rome as jus moribus constitutum, 
and in England as "the common law/' which embodies the 
unwritten but well-known opinions of the community as to social 
right and wrong. Such customary rules begin as a spontaneous 
evolution from the popular mind which commits, at the outset, 
their enforcement to popular opinion, or to the licensed ven- 
geance of injured parties. Such primitive and imperfectly exe- 
cuted morality is transformed into law when, after the organi- 
zation of the state, it is enforced by its political authority. Thus 
custom becomes the basis of state law when it satisfies certain 
requirements, and remains such until it is superseded by judge- 
made or statutory law. . . . Law, which everywhere begins with 
custom, is usually formed in close afiinity with religion and 
theology when they begin to emerge from the superstitions of the 
savage state, and when custom, already settled, and growing 
more complex with the progress of culture, has enabled civil 
society to organize itself into institutions. On the one hand, to 
take vengeance for the killing of a near relative is the dtsty a 
pious son or brother owes to the ghost of the slain; while, 00 
the other, the homicide has created a legal right the enforcement 
of which, by compelling the payment of the tisual conq>ensatioo 
to be exacted of the slayer or his family group, will also satisfy 
the religious obligation. As conceived of by the Greeks, law was 
something " to which all men ought to yield obedience for many 
reasons, and especially because every law is a discorery and gift 
of God, and at the same time a decision of wise men;" while 
at Rome it was committed at the outset, as heretofore pointed 
out, to the special keeping of the pontifical college. Thus it was 
that primitive custom, while being transformed into law, fiassed 
through the filter beds of religion and theology, whose impress 
was profound and abiding. — "The Science of Jmnspntdence!' 
by Hammis Taylor, pp. sosso/. 



CHAPTER III 

LEGAL SANCTIONS IN THE DEMOCRATIC STATE 

\ S quoted in a previous chapter, Mr. E. C. Clark 
-^^ defines law as the aggregate of the rules admin- 
istered by the supreme authority of the State, or rules 
r^;ulating the constitution and functions of that 
supreme authority — "the ultimate sanction being, in 
both cases, disapproval by the bulk of the members 
of the State" Mr. Clark is an acute critic and exposi- 
tor of Austin's Jurisprudence. He does not distin- 
guish, as I do, between the despotic and the democratic 
State. Yet I am willing to accept his definition of legal 
sanction as entirely applicable to the democratic State. 
It seems to me impossible to apply it to a despotic State. 
If law is a rule imposed by a sovereign upon a depen- 
dent subject, then the statement that, if you do not 
obey this rule, the sovereign won't like you, can hardly 
be said to be an ultimate sanction. But, if law is the 
expression of the wishes of an independent, self- 
conscious political society laboring together for the 
common good, then the disapproval of the bulk of the 
members of that society is an ultimate sanction. Any 
specific punishment which may be attached to the vio- 
lation of any rule in such a State is simply an expres- 
sion or an intimation of this ultimate sanction. And 
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surely in such a State there can be no objection to 
including the approval of the bulk of the society among 
the cardinal agencies for securing obedience to the law. 
(i) By reference to a former chapter it will be 
seen that both Locke and Bentham included rewards 
as well as punishments among the sanctions of law. 
Austin effectively set this notion aside as inapplicable 
to the despotic notion of law. When the master com- 
mands he does not at the same time coax. If he coaxes 
and offers rewards he is not at the same time command- 
ing. Commands are enforced by blows. But in the 
democratic State all this is changed. There are no 
commands imposed, in the despotic sense. The laws 
themselves are but the recognition of right rules of 
conduct by the members of the society. The laws are 
changed by persuasion, by argument, by preaching, by 
appeals to the public conscience. In this there is a 
striking resemblance to early habits and customs.^ He 
who leads the way in the discovery of a better law is 
accounted a benefactor of the State. In such a State, 
men obey the law chiefly because the law is itself an 
expression of a strenuous, positive desire on the part 
of the people. The law enables them to attain more 
perfectly a desired good. In the enforcement of such 
a law men are influenced by the good opinion of their 
fellow-men; they will refrain from disobedience in 
order to avoid their disapproval. In the democratic 
State there is no sovereign to impose his will upon the 
citizen* The sanction of the law cannot rise above the 
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source of the law. \\\v itulividual conncience of the 
citizen and the approval or the (Usapproval of the 
conununity. And this. I)e it renienihered, is not a li^ht 
sanction. Men often prefer death rather than to face 
a community whose respect they have forfeited. 

(j) Hy what sanctions, then, are the laws enforced 
which secure to the ytnith of the State continuous men- 
tal and physical training to the a^e <»f sixteen, and then, 
throufjh the puhlic lihrary and tnuseuu). provide ma- 
terial for intellectual and ujoral growth to the end of 
life? Mow is it possihie to enforce the laws for the 
education of the people in a democratic State? Why, 
these laws are an expression and a fulfillment of the 
hope and aspirati(»n of all the wise and ^^ood who have 
ever lived, To this end ^^nerations have lahored and 
sacrificed. Such laws are enforced hy the same nio- 
tives wherehy they have heen attained. The laws pro- 
vide for an ohvious. positive ^'ood so j^reat that it 
seems impertinent to su^Kft^st either rewards or pim- 
ishments as a means of enforccMucnt. Men are not 
hanjfed or imprisoned for disoheyin^ the school laws. 
How does it happen that the hest and husiest men and 
women of a comnninity arc williu^^' lo ^mvc dayn aiul 
nights to service on a school cnmmitlee without any 
renumeration? Is it not that the natural motives for 
the rifjht execution of such laws are so hi^h that the 
offering of money seems a sort of profanity? If the 
State employs a han^cman or a jailor it is fit that he he 
paid. Hut the men aiul the women who properly rep- 
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resent the State on the local school committee want 
no money to ensure faithful service. It is like offering 
money to parents as an inducement to love and cherish 
their own children. 

(3) There are, however, features connected with 
the laws for the promotion of education which in coun- 
tries not yet fully trained to democratic ways have to 
be enforced with pains and penalties. Educational 
institutions are supported by taxation, and the ex- 
tremely unsocial man will not even pay his school tax 
without the threat of coercion. The unsocial child will 
play the truant, and may have to be caught by the po- 
liceman and placed under temporary duress. The nor- 
mal child goes to school with the utmost avidity; the 
show of force is necessary only in the case of the abnor- 
mal being, and even in these cases the use of force is a 
failure if it is not so used as to win the child to willing 
obedience. From beginning to end the work of edu- 
cation by the State is a voluntary work. The State 
thus organized is a voluntary society. Only so much 
force may be expended upon the abnormal (nembers of 
the society as to prevent them from balking the will of 
the bulk of the society. The ultimate sanction is the 
approval, or the disapproval, or the determination of 
the bulk of the members. To think of applying force 
to the bulk of the members is an absurdity.* Force can 
be rationally employed only where persuasion and 
rrast^n have failed. And even then force is but a weak 
and temporary expedient, to be employed as one of the 
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minor aidn to the devclopmetit of rcuMon. All thiM can 
only be applied to the democratic State; precisely oppo- 
site rulei* muHt prevail in the denpotic State. The hov- 
ereiffn in the deii|X)tic State miiMt compel the people to 
l)elieve n i;reat many thinf^H ahont hiniHcIf which are 
not true. He numt prevent the hulk of the nuMnhrrn 
of the State from n»injj their rniniU frcdy. He nnist 
promote i|;norance u|K)n many nnhjectM ahont which the 
people, left to themMelven, would ^^ain information. In 
a MucceHMful deH|M)tiMm education, mich an in permitted, 
muHt l)e forced uinm the people. LikcwiMc* a Htate of 
ignorance tm selected Huhjectn nuiMt he* dctcrnuncd upon 
by the Hoverei|;n, and thiM i^fuorance nnist he enforced 
by pains and |)enaltieH. In a deMpcitism, no crimen are 
punished with such unrelenting brutality as the crime 
of learnini; and tenchini; the things that are forbidden; 
and this Is necessary in such a State. The ultimate 
imnction, then, cannot be the disapproval of the bulk 
of the meml)ers of the State. In a deH|M)tism the ulti- 
mate sanctions in the execution of its educational laws 
are the thumb-screw, the red hot iron, the stake, and 
the axe. 



SUPPLEMENTARY READING 

CHAPTER III 

Legal Sanctions in the Democratic Statt 

^Penances in India. — With these explanations some fea* 
tures of those writings which are at first sight very perplexing 
become comparatively intelligible. Thus, they are chiefly called 
law-books because they contain rules of conduct stated with the 
tttmost precision. But what happens to a man if he disobeys the 
rule? This is the principal question to the modem jurist What 
is the punishment, or, as the technical phrase is, the Sanction? 
Understood in the modern sense, it is hardly noticed in the oldest 
of these books. It is in fact to be inflicted in another state of 
existence, and therefore, though it may be asserted, no directions 
can be given about it. Thus the place which in a modern law- 
book is taken by the Sanction — that is, by the various penal con- 
sequences of refusing to obey a law — is taken in these writings 
by Penances. You are to punish yourself here, lest a worse thing 
happen to you elsewhere. These penances are set forth in the 
most uncompromising language and in apparent good faith. 

In one place, the penitent is told to mutilate himself and to 
walk on in a particular direction till he drops dead. In another 
he is to throw himself three times into the fire, or to go into 
battle and expose himself as a target to the enemy. For one 
great crime he is to extend himself on a red-hot iron bed, or to 
enter a hollow iron image, and, having lighted a fire on both 
sides, to burn himself to death. For the comparatively venial 
offense of drinking forbidden liquor a Brahman is to have boiling 
spirit poured down his throat. 

Other penances are extraordinary from the length and intricacy 
of the self 'inflictions which they suppose. The old books hint a 
doubt here and there as to the cfBcacy of penance ; what good can 
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it do, they say, since the evil deed itself remains? still, they add, 
the authoritative opinion is, that the penance should be per- 
formed. "Man in this world," writes Gautama (Buddha) (xix. 
2), "is polluted by a vile action, such as sacrificing for men 
unworthy to offer a sacrifice, eating forbidden food, speaking what 
ought not to be spoken, neglecting what is prescribed, practicing 
what is forbidden. They (». e,, some Brahman authorities) are in 
doubt if he shall per^prm a penance for such a deed or if he 
shall not do it Some declare that he shall not do it, because the 
deed shall not perish. (But) the most excellent opinion is that 
he shall perform a penance." This opinion is then supported by 
copious quotations from the Hindu scriptures. The remarkable 
thing is, that no one of these writers seems to feel, what would 
be our doubt, whether anybody could be got to perform the 
severer penances. — "Dissertations on Early Law and Custom,'* 
by Henry Sumner Maine, pp. 36-38. 

* Obedience to Law. — A second instance is a case of a 
very different and much himibler kind. A few years ago the 
"taxes on knowledge" were in full swing, in spite of remon- 
strances from many of the brightest spirits of that day, who had 
long seen the utter stupidity of putting a tax, for instance, upon 
newspapers. The thing became too foolish for endurance. The 
ruling classes, or persons, were stubborn, and the process of 
reform had, by strong hands, to be pushed home. A part of that 
process, and a most efficacious part of it, too, was the publication 
of tmstamped newspapers by keen men who saw clearly enough 
that the public good required defiance of an absurd and injurious 
law. 
Their defiance took the enlightening form of an object-lesson, 
and the object-lesson took the appropriate form of the publication 
of Ae Poor Man's Guardian — not as the law directed. Its editor 
and proprietor, Henry Hetherington, endured twelve months' 
imprisonment for neglecting to provide his newspapers with a 
stamp; but those twelve months of suffering did more for the 
repeal of the taxes on knowledge than any twelve years of 
3>SQinent A few such cases killed the taxes on knowledge, just 
*t sbnilar cases killed church rates, and just as the repeated 
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revolt and imprisonment of such men as John Dillon and William 
O'Brien killed "coercion." 

Our third case takes us in quite another direction. What shall 
we say of the good, law-abiding, peaceful Quakers in America, 
who a few years ago not only winked at breaking the law, but 
created an intricate " underground railway " for securing the 
escape of fugitive slaves? thereby defying the law and depriving 
lawful owners of valuable property! ^ 

This is but a hurried gleaning in a vast and fruitful field, but it 
will probably satisfy most reasonable people that in this world we 
have something to do besides repeating platitudes about " law and 
order." Again and again the history of mankind drives home the 
conclusion that when the public conscience and public sense are 
against the law, the rebel ceases and the reformer begins, the 
fanatic becomes the patriot, the traitor may even become the saint 

Here, of course, we shall be confronted with the objection that 
when the public conscience and public sense are against the law, 
the law can now be voted down. Precisely; and we are abaO' 
dantly willing to admit that, as the government of a coimtrf 
comes to be really based on the will and vote of the nation at 
large, both the need and the right of resistance will be modified, 
or will cease. But society is not within measurable distance of 
being able to do without its forerunners and its idealists, its 
radicals and its rebels; and these, we may be sure. Nature will 
never cease to provide — at first, the sorrowful souls, hattoted 
by divine discontents ; then the dreamers of strange dreams ; and 
then the leaders of mankind. — John Page Hoppi in " Thg West' 
minster Review," April, iS^g, pp. 407, 408. 



CHAPTER IV 

SANITARY LAWS, AND LAWS TO PROMOTE 
INDUSTRIAL COdPERATION 

THE health of the jK'r/jile, like educatirm, \n a g^cat 
and poi»itJve tl^xn] to lie attaine/l t/y the axiiHjra- 
tive tftorin of the State, The itame will and pur\)(j$^ 
ami nuAiven which result in the pa^tf^inji; of ji(^^>d iiani« 
tary laws avail ali»o in their enforcement. In a dcnno- 
cratic State the \ftff\f\t make and enfr^rce lawn for the 
prenervatir/n of health, t>ecauMi they prefer to \ft alive 
rather than dea^l; to t>e in health rather than %U'k. In 
a pfogreftftive nvidern State there are many and diverm; 
lawi which have to do with imitation. S^/me arc 
readily fAmtrvtcl, enforce thtmnelvtn, an it were; r^heni 
are enforce^l with greater rlifficulty. In reni^cct U) some 
•anitary lawn it w^nild )>t an eajiy matter for Mr. Hux- 
ley to make (Mi a striking resefnblance l)etween human 
laws and the laws of nature, as he defined them. He 
said the law of nature is simply a way of asserting 
what invariably h'd\}\>em imder given amdh'umn. In 
this sense it is a law of nature that the small-jKix, left 
to itself, destroys a large proiK)rtion of the human 
family in ways mr>st disagreeable. The (lenalty of 
neglect or disr)tK:dience is death, and the law is self- 
acting. The State amies forward and sjiecifies certain 
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simple methods whereby death from small-pox may be 
avoided. In a well trained democracy this is all that 
is necessary. The people freely and gladly do the 
things required. Chily in the case of the untrained, 
the superstitious, or the prejudiced, are coercive proc- 
esses required for enforcement. There is little need 
for the State to affix special pains and penalties for the 
enforcement of law to prevent the spread of small-po^x. 
I once knew of a case where a man exercised criminal 
carelessness in this matter, and the ultimate sanction of 
the violated law was nothing but the disapproval of the 
bulk of the community. This was expressed in no spe- 
cial or unusual way, yet it was so effective as to induce 
immediate self-banishment.^ 

(i) There was once a national debate in England 
upon the subject of compulsory vacdnation of infants, 
following a deadly small-pox epidemic at Gloucester 
in 1895, The proofs are overwhelming that vaccina- 
tion is an effective protection against small-pox, yet in 
the face of these proofs Parliament made the laws for 
compulsory vaccination less stringent than they were 
before the Gloucester epidemic One object of this 
change was to secure more nearly universal infant vac- 
cination. It was the opinion of many of those voting 
for the law that this end would be better attained by 
introducing a larger element of volition in its execu- 
tion.^ In London, under present experience, aboest one 
infant in four millions dies from ^nall-pox, and there 
is strong evidence that about one in f ocnteen thotssand 
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clic§ from the effectn of vaccinafion. Of cmir.M?, with- 
out vaccimitioti and other effective checks it \n fK-Iieverl 
that a large profXTrtirm of the t>e^^)te wotiM Hie with 
the difteafie. Large Jiecti^mji of the Knghj*h fieqile defy 
the paifin ami {Hrtialtien of the cofn|nil<i^;ry vaccination 
law. It wan helicved that they wotihl not na effectively 
renint the pcrMiawonn of a law not crmiinilftory, f^tt 
Mipported by a Mrong ami alert ]n\h]\c opinion, M, (i. 
Fawcett c1om?» an article tm i]m Mihjrct in 77tr Cnn- 
tempnrary Rcvitiv Un March, iH^/;, thns: "I^ me 
repeat that all thij» (\(it% wfA destroy the ca«*r ff>r vac- 
cination, hut it rloeft rlejitroy the caw for conipiil«*f>ry 
infant vaccination. The demand for vaccination in 
the presence of an epidemic \% .v; ^tri\\ that it nccd.«» 
no law to enforce it: the re<*ifitance to cotnfitihory vac- 
cination when there ia no epidemic i«i ^1 *^\r(}U^ and lia.<i 
fto greatly increased in Mrength with increasing knowl- 
edge of the Mihject that c^rtninilfw^ry Irgislfition l»rconic«» 
a dead letter and firingji the law into disrcptite and 
contempt/' Thi» ilhijit rates an imfK>rtant principle and 
method of the growth of law in a dcnvK-racy. In the 
first place the law is itself the result of an effort to 
discover right rides of condtict. Time was when the 
only available way of escaping destruction to life was 
imiversal compiilw^ry vaccination. With such an alter- 
native It seemed a small matter to sacrifice one infant 
in ten thmisand to save the life of one-tenth of the 
poptilati^)n« Hnt any law rigidly enforced works more 
or l«ss injustice. With m(;rc fK'rfect knowledge it is 
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discovered that vaccination is not the only method of 
effective resistance to small-pox. It is discovered also 
that dangers from vaccination are greater in some 
families or in some cases than in others. The question, 
then, is fairly raised whether the State is justified in 
a rigid, inflexible enforcement of the rule for vaccina- 
tion. It may quite conceivably happen that vaccination 
would not be permitted in certain exceptional cases 
where the patient is peculiarly liable to suffer injury. 
Every increase in knowledge makes a demand for a 
modification of the law. Ideal justice is approached 
when the people have become so trained that without 
any compulsion they will regulate their conduct in ac- 
cord with the most perfect rules known at the time. 
Sanitary rules are enforced by an enlightened public 
opinion. Without such support effective sanitation is 
impossible. 

(2) Laws to promote education and health, and 
moral and physical well-being fill a larger and larger 
place in the modern democratic State. The other grow- 
ing department of law pertains to industrial coopera- 
tion. This is not new. At a time when the States 
were first building, the people were bound together by 
common ownership of land and by guilds and indus- 
trial corporations in towns and cities. Their laws were 
rules of their own adopting. The State did not inflict 
upon them pains and penalties, but rendered timely as- 
sistance in securing the willing observance of their own 
rules. This method of State-building was arrested by 
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the growth of despotic governments. The democratic 
State reverts to the ancient methods under new condi- 
tions. Like the free city of the Middle Ages, the mod- 
em democratic city is a business corporation. The 
citizen drinks the city water. He reads a book from 
the city Hbrary by a light furnished by the city. He 
rides upon a street-car owned and nm by the city. He 
washes his clothes in a city laundry and cleanses his 
skin at the city bath. These are all the creations of 
law, yet to enforce such laws makes but a slight de- 
mand upon jailor or hangman. Such laws are enforced 
by the free will of the people who make them. The 
city government is made strong and pure and just 
through these many industrialties. In like manner the 
State at large is strengthened through the postal sys- 
tem and through the public telegraph, and there is 
good reason to believe that a public railway system 
administered by the democratic State will have a like 
result, purifying the politics of the State and render- 
ing the government stronger and more just. The en- 
forcement of all such laws makes little demand for 
special sanctions. At every step the law results from 
a discovery of a better way, a higher good. Such a 
law is enforced as a matter of course, by common con- 
sent, by public opinion, by the approval or the dis- 
approval of the bulk of the community.* 



SUPPLEMENTARY READING 

CHAPTER IV 

Sanitary Laws, and Laws to Promote Industrial Codperation 

1 Public Opinion. — This is rather an unfortunate name for 
the great force by which men are constrained to conform for the 
most part to social requirements. As a matter of fact, opinions 
do not in themselves restrain men any more than laws do. The 
restraining force is not to be found in mere rules, whether formu- 
lated as laws or diffused as opinions, but in the penalties attached 
to their violation. The penalties at the disposal of govermnent 
are usually definite and conspicuous and we are in no danger of 
overlooking them, but those inflicted by society in its natural or 
unofficial capacity, though quite as real and often more terrible, 
are intangible and easily overlooked. It is these penalties which 
chiefly concern us rather than the opinion which determines their 
allotment, but as the opinion in this case is the more conspicu- 
ous half of the transaction, it has given the name to the whole. 

The penalties attached to repressive public opinion are mostly 
of the nature of restriction of social privilege. In the condition 
of dependence in which we now are, an exclusion from the 
ordinary privileges of society may easily entail the greatest hard- 
ship, leading in extreme cases, as we have seen, to elimination of 
the offender. More often, however, the hardship is merely an 
admonition which prevents the commission of the offense. Be^ 
ginning with the extreme cases, the lack of certain highly arti- 
ficial accomplishments or somewhat arbitrarily prized character- 
istics will prevent a person from entering certain carefuUy 
guarded social circles reputed to be specially " select** Such cir- 
cles may have very little connection with society as a whole, may 
even be a menace to its stability and growth, but they illustrate 
the principle by which all social groups maintain their integrity. 

676 
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Coming to accomplishments and characteristics of a more general 
character it is apparent that any serious lack will exclude a person 
from certain employments. Offensive manners or uncongenial 
temper will disqualify a person for those social and industrial 
functions which bring him much in contact with other persons, 
especially those of equal or superior rank. Such persons easily 
make their dissatisfaction manifest in subtle but extremely un- 
comfortable ways, and this discomfort together with the danger 
of exclusion from the function altogether, puts the utmost re- 
straint upon vagrant impulses and constrains us to submit to 
most uncongenial requirements. 

Coming down to cases more fundamental still, we encounter 
requirements upon which society insists with the utmost positive- 
ness and surrounds with the awful sanctions of morality. The 
penalties here inflicted are so stem and so obvious that they recall 
the judgments of a solemn tribunal, and the rules which they are 
invoked to enforce, are known by a sort of metaphor as the 
moral law. This law is a changing one like any other, adapting 
itself to changing conditions. It differs from the cases we have 
just considered only in its greater importance and the corre- 
sponding rigor with which it is enforced, and it therefore has no 
definable boundaries. Morals are simply a species of manners 
about which society is very much in earnest, because it has very 
much at stake in these connections. 

The penalties for immoral conduct are exceedingly difficult to 
define, but they probably include the most terrible chastisements 
which society ever inflicts. As the inquisitors in former days 
hunted for the most sensitive points in the human body in order 
to there apply their tortures most effectively, so society in the in- 
terest of its awful discipline has discovered that the sensitive- 
ness of men to the opinion and affection of their fellows, is the 
point in which they can be most wounded and hence more easily 
coerced. To the modem man gibbets or rocks are not the great 
deterrent, but signs of distmst, dislike and disdain, and these 
signs are formulated and systematized by society into an engine 
of almost incredible efficiency. 

The superiority of moral forces to legal penalties lies largely 
in their greater elasticity. As an organized body of social in- 
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stincts the moral law does not easily degenerate into literalism 
and formality. There is in a sense a revision of law for every 
case, an .unconscious return to first principles and a judgment of 
each case on its individual merits. And despite the greater ef- 
fectiveness of moral agencies they are less likely to put an in- 
terdict on individual freedom than civil laws. The man who be- 
lieves that social judgments are wrong and who is earnest 
enough to be willing to stand the social frown, confident in the 
righteousness of his cause, can live out his conviction and thus 
make his protest against social misjudgments in the most effect- 
ive manner. The maximum of constraint is thus combined with 
the liberty that is necessary for innovation and growth. Public 
opinion, with its accompanying penalties, is the great agent in 
social control. — "Sociology" by H. //. Powers, 717, 718, 

2 The Vaccination Act of 1898. — I am aware that I have 
only touched the fringe of a most interesting subject The view 
of the Commissioners and of the majority of the speakers who 
supported the action of the government in both houses of Parlia- 
ment was that there would be more vaccination if there were less 
compulsion, and that every time a father who conscientiously 
objected to the vaccination of his children was imprisoned, 
bullied by the magistrates, or fined, a new group of persons 
became interested in the subject and joined the ranks of those 
who ceased to make an Athanasian creed of the value of vaccina- 
tion. 

I think there is much to show that they were right in their 
anticipations. Mr. Chaplin said, in reply to a question in the 
House of Commons on February 9, that two hundred and thirty- 
nine thousand children had been exempted from vaccination 
under the new act; but before that act came into operation the 
estimated number who were withheld from vaccination in the 
same year was three hundred and seventy thousand; that at the 
moment he was speaking the vaccination trade was very brisk, 
and the demands for the glycerinated calf-lymph strained the 
resources of the department to keep pace with them. 

There is, however, one way in which the administration of the 
law has been out of harmony with the good sense of the Com- 
missioners, the department, and the House of Commons. All of 



POLITICAL SCIKNCK 679 

thene hnvc iihown a pritifirwnrthy dcHire not to make mnrtyni nt 
the purrntN who o))Jcct to the vuccinntion of thrir childrrn; )Mit 
thrir rxcrllrnt intcsntionM huvo hrrti to a certiihi extent thwarted 
hy the mnKiNtrutcN w)io havr liiul to luhniniHtrr the new act. 

Many of thcNc have not thnnKht it InconNi^trnt with the dignhy 
of their position an reprrNcntinK thr JuNt a<hniniNt ration of the 
law, to Krin and jil)e at the parrntN who conic heforr them to a^k 
for the exempti(m certiiicate which the hiw authori/cN them to 
demand. I am not an anti vaccinator; that in, I helieve that 
vaccination generally Kivm protection lonK enough, at any rate, 
to carry one nafely throuKh an epidemic; hut I have been nearer 
to being an anti^vaccinator than I ever waM before, nince t have 
Meen that the canne of vaccination appeam to recptire magiNt rated, 
in the course of the diMcharge of their dnticN, to itiNult and 
endeavor to perplex the poor and ignorant who apt^ear before 
them to claim exemption. — Af ////(I'M/ (irnnt Inwcftt^ in " Coh" 
Umporary Hfvifw!' March, jH^ij. 

"Industrial Cooperation.-— During the pant neven yearn the 
American people in citien have bren inveNting HomrthinK like 
$5,(XXMXX) a year hi public utilities. Sonic utilitieN they have 
bought. Some they have built. Hut in rithrr cane they have 
taken huNineNH that wan private and made it public. The move- 
ment toward municipal ownership \n Htrong, definite, unwavering. 
It han been growing Nteadily nince the iirNt yrar of the new cen- 
tury. lUtt it in only important in virw of whatever honenty and 
integrity it liaN ithown in the public judgment, therefore we 
may ank: How ban the trannfrr of buftinenM been conductrd? 
llaN anycuie been wronged? Have injji«»tirrH to the former 
ownern been done? Ih it not a inoHt rruiarknble trHtiniony to the 
nenne of justice and intiate iletency of the proplr of Ameriran 
citieN that, in all tliiM municipal trading, no one liaN been rrportrd 
an having been neriounly injured? ♦ ♦ ♦ '|'|j(« people living in 
American citicN have a billion and a third of drbtN. 'I'brNr debtit 
reprenent largely their indjintrlal activltieM. They reprenmt Hub- 
wayN conntrncted, lighting plants bought, dockM and wbarvcH 
acquired, parkN laid out upon conCiNcntrd ground, ncIiooIn cNtab^ 
liihcd, market placeH locate<l, hoNpitalH built, c<piipped and oper- 
atcd, playgnmndH and fariUM for boyn and girU maintained. 



68o POLITICAL SCIENCE 

sewers and garbage desiccating plants constructed, waterworks 
and heat and power plants taken over or erected. Surely, if the 
democracy were unfair, someone would organize the complaint 
against its business methods. 

« « « « « 4c 

In considering this problem of public service, it is important 
to bear well in mind this fact : that these public service corpora- 
tions that are bones of contention in our cities, first of all serve 
our homes. Light, water, heat, and transportation are home 
comforts. Moreover, they are no longer luxuries for the rich; 
they are more diffused among us than are the comforts of the 
well-to-do. Light, heat, water, and transportation are the neces- 
sities of all the people, as society is organized today. Combined, 
these utilities are the footing stones of the foundation of the 
creature needs of a civilized home in every American city — large 
or small. They are labor savers, and hence industrial emanci- 
pators of women. A penny increase in the price of any of these 
utilities, or any variance from good service, is a serious matter 
in the household economy of the people. And we Americans are 
home dwellers before we are anything else. It is absurd to say 
that elements so intimate and vital in the happiness and efficiency 
of the home — our most important institution — shall not be 
entirely under our own direction and control, even if that direction 
and control involve ownership. — " The Old Order Changeth," hy 
miliam Allen White, pp. 118-12^, 
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y CHAPTER V 
THE PERSISTENCE OF DESPOTIC NOTIONS 

ECAUSE force is stUl used in all democratic 



States, and because so far as appears there will 
always be some use of force in the execution of the 
will of the State, there is an inveterate tendency to 
revert to the despotic notion that the State is, after 
all, founded upon force. It requires force to lift the 
infant to its base of supplies, and if this force were not 
habitually and continuously exercised the State would 
soon cease to exist. If this is what is meant by found- 
ing the State on force, surely there can be no dispute. 
The State cannot exist unless the physical conditions 
are fulfilled by the attainment of live, flesh and blood 
citizens. So much, however, ought to be assumed. 
The force then exerted in nourishing the infant ex- 
plains nothing which needs explaining. But the senti- 
ment which prompts the mother to lift the infant to 
her breast is a fact of a very different order. The 
sentiment does explain things which need explanation. 
The force is a mere mechanical adjunct to the senti- 
ment and explains nothing. The sentiment which links 
together mother and child is a primary state-builder 
of the first importance. The State is founded upon 
family affections. These affections become generalized 



682 POLITICAL SCIENCE 

and extended so as to include the kinsfolk, the village, 
the tribe, the nation, the human race, and upon these 
aflfections and sentiments the true State is founded. A 
passage from Bentham may serve to illustrate the 
length to which the philosopsy of despotism may be 
carried in its attempt to account for the family.* 

(i) In the family, wherever force is employed to 
preserve its members from destruction, or to discipline 
its members into a more rational appreciation of family 
life and purpose, force itself becomes a factor in true 
state-building. But where force is employed to estab- 
lish in the family the relation of sovereign and subject 
it tends directly to destroy the family. So in the tribe, 
force that is employed as a disciplinary agency in the 
attainment of a more perfect appreciation of tribal life 
strengthens the tribe. 

Force used to establish or maintain the relation of 
sovereign and subject tends to destroy the tribe. We 
have seen that both in Asia and in Europe, where the 
laws had drifted into the hands of a despotic sovereign 
and were imposed upon an unwilling people by pains 
and penalties, the destruction of the State b^;an. The 
French State was already well nigh destroyed when hs 
Grand Monarch could sav, " I am the State." It took 
thousands of vears to build the French State. It was 
brought to ruin by three or four despots. The Frendi 
State can live again only as reason and conscience ait 
placed ^hovt force and fraud. In any society of ra- 
tional lieings so soon as its members come to look upon 
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force as an ultimate sanction in the enforcement of 
its rules, that society is on its way to ruin. 

(2) I admit that it is misleading to compare a volun- 
tary society with the State as to the extreme limits of 
the use of force. The State is not limited in this 
regard as is the mere voluntary society. But it is not 
unfair to compare the democratic State with a volun- 
tary society as to natural tendencies in the methods of 
enforcing rules. The Masonic Order does succeed to a 
remarkable degree in securing compliance with its rules 
by appeal to a common sentiment; while a prevailing 
belief that obedience was forced would result in disin- 
tegration; just as, in a State, an obedience that is en- 
forced is no obedience at all, but is a mere temporary 
adjustment of conduct to avoid a penalty. Such a 
motive adds no strength to the State. Some modern 
writers, who seem to be dissatisfied with the language 
of the ancient Hindus when they asserted dogmat- 
ically that punishments governed singing angels in 
heaven, and who at the same time observe that the 
exercise of force has passed out of sight in the modern 
democracy, nevertheless assert with all the fervor of 
the ancient Hindu that the force exists in even greater 
amount than ever, and that is because there is so much 
of it that there is no need of showing it except upon 
rare occasioris. 

(3) An oft quoted passage of Sir J. F. Stephen 
vividly expresses this sentiment. He compares the 

Scotland of the fourteenth century with the Scotland 
10 
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of to-day, and he dogmatically asserts that there is 
more force in the Scotland of to-day than there was in 
Scotland when every man lived in constant expecta- 
tion of killing someone or being killed. He says: 
" The force which goes to govern the Scotland of these 
days is to the force employed for the same purpose in 
the fourteenth century, what the force of a line of bat- 
tleships is to the force of an individual prize-fighter. 
. . . Force not only reigns, but in most matters it 
reigns without dispute."^ Now is it true that force 
reigns in Scotland? I had supposed that during the 
last five hundred years morality, and conscience, and 
public opinion, and religion had been gradually sub- 
stituted for force. Stephen, I know, calls this notion 
false, " not to say childish," yet I must still hold to the 
notion that the Scotch banking system, which is the 
admiration of the world, has grown out of the moral 
qualities of the people. He who believes that force 
rules in this system ought to be able to explain how 
force could be exercised without destroying its essen- 
tial characteristics. So in the Scottish school system, 
how could force be exercised without destroying all 
that is best in the system? And in the police, every 
increase in the exercise of force is a step in the direc- 
tion of barbarism. 

But the eminent jurist asserts that force reigns even 
though it is not exercised. This is pure dogmatism. 
Another may say that force does not reign. But really 
this is a question to be settled by evidence. Take the 



POLITICAL SCIKNCK 687 

next normal utiKixnled Scotnttian you tncct atui ank 
him wlicthcr he in a thief. If he in not, ask him why 
he i* not, A»k him if he known SrotHmcn who arc 
thievcft, "Are thieven always lumiHhcd in Scotland?" 
" Nci; it in con^dered Mich a dinijrace to l>c a thief that 
a f^tHHl deal of Mealinf( in allowed to ^o on without 
the culprit l)Cinf{ even cxfKmed to the putUHlmicnt of 
fiublicity/' "Why drien a ScotHm;m object to Mn^ 
%cni to jail?" "It in chiefly on accotnit of the din- 
({race of the thiuff. He Iohch the ^ood opinion of hin 
fellowfi," Scottish lawn forhirl the ordinary CiM fi^ht. 
Yet an occafti^mal ft^ht cK'Curn, and no one in punished. 
Tlie practice, however, ffrarlually diH;ippcarH, hrcatisc it 
Ixrc'imeH ofTennive tr) imblic taste. It in simply not 
true, an any r>ne may learn who will look deep enough 
into the Hubject, that the Scott inh jH^ople learl an orderly 
«ind decent life l>ecauHe there is an tmlimited (|tKuitity 
of brute force ready to In: turned loose uiH)n them, 
No Huch force cxintfi. If the people could In* induced to 
acttmlly IHieve that they were j^overned by force, they 
wcntid rapidly return to barbarism.'^ 



SUPPLEMENTARY READING 

CHAPTER V 

The Persistence of Despotic Notioiis 

^ Principles of Morals and Legislation. — Two persons, who 
by any means stand engaged to live together, can never live 
together long, but one of them will choose that some act or other 
should be done which the other will choose should not be done. 
When this is the case, how is the competition to be decided? 
Laying aside generosity and good breeding, which are the tardy 
and uncertain fruits of long-established laws, it is evident that 
there can be no certain means of deciding it but by physical 
power, which, indeed, is the very means by which family as well 
as other competitions must have been decided, long before any 
such office as that of legislator had existence. This, then, being 
the order of things which the legislator finds established by 
nature, how should he do better than to acquiesce in it? ... As 
between parent and child, the necessity there is of a power oo 
the part of the parent, for the preservation of the child supersedes 
all further reasoning. As between man and wife, that necessity 
does not subsist. The only reason that applies to this case is the 
necessity of putting an end to competition. The man would have 
the meat roasted, the woman boiled. Shall they both fast till the 
judge comes in to dress it for them? The woman would have 
the child dressed in green; the man, in blue; shall the child be 
naked till the judge comes in to clothe it? This affords a reason 
for giving a power to one or other of the parties, but it affords 
room for giving power to one rather than the other. How, 
then, shall the legislator determine? . . . Looking around him, 
he finds almost everywhere the male the stronger of the two ; and, 
therefore, possessing already, by purely physical means, that 
power which he is thinking of bestowing on one of them by 
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means of law. — Bentham, "Principles of Morals and Legislation** 

[Note. — This passage from Bentham well illustrates the extent 
to which the philosophy of despotism may be carried in account- 
ing for the family. But it involves a denial of history, because in 
primitive society the woman is often the head of the family, and 
there can be no rational claim that the woman ever ruled by 
brute force. Not until slavery and despotism have been thor- 
oughly developed has there been legal recognition of the man as 
g the despotic ruler of the family. It involves a denial of reason 
i and common observation, because with all the refinements of the 
1^ philosophy of the war-club no way has been devised for set- 
|c tling the burning question as to how to cook the family meat by 
i a sheer act of force, without violating the law or destroying the 
I family.] 

^ 'Social ControL — The constituency of society being once 
determined, there remains the problem of control. How shall the 
people thus brought together be induced to do the things neces- 
sary for society? For it is plain, that, however well selected they 
may be, they will be only imperfectly adapted to their function. 
The problem of social control is distinct from that of education 
and that of selection. The least adapted are eliminated, the par- 
tially adapted are educated, that is, artificially adapted to social 
conditions as far as may be. But everybody knows that in every 
society a great deal of unadaptation remains that is not eliminated 
by either process. There are persons whom we cannot kill or im- 
prison who are after all very poor citizens and very evil dis- 
posed. And there are some social obligations to which almost 
all of us render only an unwilling and perfunctory allegiance. 
Taken altogether, every society has to struggle with a vast amount 
of unruliness, about all it can manage, in fact, for this is always 
tile limit of social development. How does it enforce its will? 
The first suggestion is always civil government, law and penalty. 
This is the most obvious form of social control, but not the most 
effective or necessary. The essence of government is originally 
always a person with personal assertion, who enforces his will 
by personal force, direct or indirect. Slowly there grow up cer- 
tain traditions or habits of action on the part of the ruler and 
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these bind him in turn. These become the hereditary property 
of the society and protect it from the caprice of its ruler. Ulti- 
mately they harden into laws, and finally as society becomes more 
conscious of its needs and changes, it develops conscious ways 
of making and mending laws which vastly increase its efficiency. 
But the character of government in one respect never changes. It 
is the rule of force, and is commissioned to coerce those who will 
not otherwise obey. Incidentally the will of society as expressed 
in law is something of an educator, a guide even to the well dis- 
posed, but is a most imperfect guide. The discussions attend- 
ing law-making are likewise educative, but we can make no 
greater mistake than to confound society with the State and 
imagine that law is the limit of our obligations. While the Amer- 
ican people need peculiarly to emphasize respect for law, tbqr 
need equally and in this very connection, to realize its limita- 
tions. A great deal of the contempt for law which is so manifest 
among us is due to the disregard of these natural limitations on 
the part of law-Makers. 

It inheres in the nature of law that it can restrain only those 
acts which are disapproved by a large majority of society and re- 
garded as an infringement on their rights. Inasmuch as the 
progress of society has always depended in a large measure upon 
the initiative and the liberty of individual citizens, there is a very I 
strong feeling in all progressive and live societies that the liberty I 
of citizens should not be interfered with for trifling reasons. In 
such societies there is always a wholesome dread of overmocb 
law, and any attempt to coerce persons in matters of moderate 
importance or of doubtful opinion is sure to rally around the bw 
breaker an amount of sympathy which makes it dangerous if not 
impossible to punish him. 

This is further complicated by the fact that law can be applied 
only to those cases where the offense can be clearly defined io 
nature and clearly observed in fact. Where the definition of the 
offense is elastic the inclinations of the judge or the jury will be 
so capricious, or so often at variance with the capridous judg- 
ment of society, that sympathy is easily forfeited and that schism 
between tribunal and people is produced which is so dangerous to 
the successful working of law. The same is true when the of'* 
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fense, though easily defined is not easily observed, and can only 
be proved by indirect or circumstantial evidence. The element of 
caprice and divided opinion, so destructive to the efficiency of law, 
now comes in, not in the definition of the offense, but in the 
definition of evidence. In all such cases it seems to be the in- 
stinct of society to give the accused the benefit of the doubt. 

This fear of government is enhanced by the almost universal 
experience that men chosen to perform its functions cannot be re- 
lied upon to act with singleness of purpose in the interest of so- 
ciety. There are many noble exceptions, and as soon as their ex- 
ceptional nature is recognized, the increased confidence of men 
in their action becomes apparent, but it is to be feared that such 
men are still the exception. — ** Sociology** by H. H, Powers, 
pp. 715-716. 

' Force. — ^The first impression on comparing this spirited 
picture with the Scotland which we all know — the Scotland of 
quiet industry, farming, commerce, and amusement — is that the 
fourteenth century was entirely subject to the law of force, and 
that Scotland in the nineteenth century has ceased to be the 
theater of force at all. 

Look a little deeper and this impression is as false, not to say 
as childish, as the supposition that a clumsy row boat, manned by 
a quarrelsome crew, who can neither keep time with their oars 
nor resist the temptation to fight among themselves, displays force, 
and that an ocean steamer which will carry a townful of people 
to the end of the earth at the rate of three hundred miles a day 
so smoothly that during the greater part of the time they are 
unconscious of any motion or effort whatever, displays none. 

The force which governs the Scotland of these days is to the 
force employed for the same purpose in the fourteenth century, 
what the force of a line-of -battle ship is to the force of an indi- 
vidual prize-fighter. 

The reason why it works so quietly is that no one doubts either 
its existence or its direction, or its crushing superiority to any 
mdtvidual resistance which could be offered to it. . . . Force not 
only reigns, but in most matters it reigns without dispute. — 
Stephen, "Liberty, Equality and Fraternity,*' p, 22^. 



CHAPTER VI 

ONE LAW AND ONE LAWGIVER 

TT IS conceded that an infant must be dealt with on 
-'• the basis of force. So far as the infant is wholly 
without reason the rule of force is complete, yet such 
an one is wholly without law. The infant is dealt with 
under a regime of external guidance and direction un- 
til the age of mature judgment is reached. In most 
States this age is artificially fixed at twenty-one; at 
which time, in a democratic State, there is an assump- 
tion of the responsibilities of the guiding and directing 
body politic. It is conceded also that an insane man 
is dealt with on the basis of force. If he is wholly 
void of reason, force alone prevails; but such an one 
is not under law. As reason is restored the recogni- 
tion of law and orderly conduct takes the place of 
force. Again, in dealing with the defective, the un- 
social and the lawless, force is employed. If one is 
altogether lawless he may be wholly subject to force. 
But, as the term is used in a democratic State, the law- 
less man is not under law; he is under force. In all 
primitive society, in the exercise of all those powers 
which make for the building of the State, there is just 
one thing to be done with the lawless man. That is, 
he is to be destroyed, and destruction is a confession of 
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the failure of the law. When the Hebrew father found 
that his son was wholly lawless, he had not the liberty 
of the Roman father to destroy his child. Custom and 
the law of the land required that he call upon his 
neighbors, and that they together destroy the lawless 
son. Such an act was a public confession of the failure 
of the law of the family. Only those are perfectly 
subject to the law of the family who are lovers of fit 
and orderly conduct, and these have no fear of being 
destroyed for lawlessness. It has taken the world a 
long time to learn that fear of punishment does not 
tend to make lawful members of society. For thou- 
sands of years the belief prevailed that the rod on the 
child's back made it easier for the child to remember 
dates. We now understand that our ancestors retained 
intellectual powers in spite of the rod, not because of it. 
We may still retain the rod as a minor disciplinary 
agency, but we are no longer under the delusion that 
corporal punishment in itself has a tendency to clarify 
the intellect. 

(i) In the primitive State a familiar form of the 
death penalty was banishment. Instead of actually 
taking the life of the culprit, the State declared him 
an outlaw. Nothing could more vividly portray the 
idea of law upon which all States were founded. 
Those only were subject to the law who freely and of 
their own motion obeyed the law. When the State 
banished a member it was an artificial, or a public, 
recognition of an already accomplished fact. The 
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member had ceased to be subject to the law, and the 
State withdrew fellowship. This noticm of law has 
everywhere prevailed until the advent of despotic gov- 
ernment. The despotic notion of law has tended every- 
where to reduce the masses of the people to the con- 
dition of chattel slaves or to mere helpless victims of 
hunger and brute force. 

(2) The democratic notion of law is well illustrated 
by international law. From the despotic standpoint 
this is not law at all ; it lacks the sharp distinction be- 
tween sovereign and subject which the despotic State 
assumes.^ International law is an application of those 
principles of conduct which in all lands have tended 
to preserve and develop the democratic State. There 
has always been international conduct of some sort. 
As States have grown into self -consciousness some 
international conduct has been recognized as fit and^ 
orderly and other conduct as unfit and disorderly. 
With the growth of that moral sense which has created 
the modem State there has arisen a strong disposition 
to approve the fit, and to disapprove the unfit in inter- 
national conduct. Under this sanction a large body 
of rules has come to be universally observed by many 
of the leading States. The particular States observing 
these rules are within the pale of intematioiial law ; the 
others are in the position of outiaws.* Internationa] 
law prevails only among those nations fredy observing 
the law. Other States are dealt with upon a diflPerent 
basis. Among the States subject to Jntrmalional law 
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fessedly tmattained. The law will be known when the 
righteous State has been attained. It cannot be known 
before. It is the conscious striving for an unrealized 
moral order which differentiates the moral being. The 
belief in a power that works for righteousness is the 
essence of all religion. Among the latest words of 
Herbert Spencer is the statement that the conception 
to which the expositor of the universe tends *' is much 
less to that of a universe of dead matter than that of a 
universe everywhere alive." He further states that 
^'the necessity we are under to think of the external 
energy in the terms of internal energy gives rather a 
spiritualistic than a materialistic aspect to the uni- 
verse.'' If we conceive of the universe as alive and as 
spirit, then all law is moral, and what we call force in 
external phenomena is a subordinate moral agency. 
Lawlessness results from the attempt to substitute the 
appearance for the higher reality. The universe and 
the master organism called the State each appear to 
rest on force. Yet such a belief involves relentless 
war as cruel as the grave. There is universal moral 
order when all things are seen to work together for the 
highest moral ends. There can be no fair trial of 
democracy until there arises a universal belief in democ- 
racy. There can be no belief in democracy by a people 
who retain the despotic notion of sovereignty and the 
despotic notion that force is the ultimate sanction of 
law. Men cannot be forced to believe in democracy. 
One of the most insidious enemies to democracy is the 
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notion that the teaching of despotism is dangerous. 
The democrat must freely consent to the teaching of 
all despotic doctrines which are honestly held. But he 
is only half a democrat who is willing to tolerate the 
teaching of opposing beliefs. The real democrat is 
more than a mere tolerationist. He insists positively 
upon the free and unforced expression of opinions 
and beliefs. Democracy assumes that political wisdom 
is attained by the unforced exercise of reason and con- 
science. Every act of repression tends to vitiate the 
result* So long as men believe in despotic government, 
the democrat must permit the doctrines of despotism 
to be freely taught and fairly stated. Freedom of 
teaching in a democracy is not a thing to be tolerated ; 
it is to be positively and aggressively insisted upon. 
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SUPPLEMENTARY READING 

CHAPTER VI 

One Law and One Lawgiver 

1 International Law. — International law consists in certain 
rules of conduct which modern civilized states regard as binding 
on them in their relations with one another with a force com- 
parable in nature and degree to that binding the conscientious 
person to obey the laws of his country, and which they also 
regard as being enforceable by appropriate means in case of 
infringement. 

Two principal views may be held as to the nature and origin of 
those rules. They may be considered to be an imperfect attempt 
to give effect to an absolute right which is assumed to exist and 
to be capable of being discovered; or they may be looked upon 
simply as a reflection of the moral development and the external 
life of the particular nations which are governed by them. Ac- 
cording to the former view, a distinction is to be drawn between 
international and international positive law; the one being the 
. logical application of the principles of right to international rela- 
tions, and furnishing the rules by which states ought to be guided; 
the other consisting in the concrete rules actually in use, and 
possessing authority so far only as they are not in disagreement 
with international right. According to the latter view, the exist- 
ing rules are the sole standard of conduct in law in present 
authority; and changes and improvements in those rules can only 
be effected through the same means by which they were orig^inally 
formed, namely, by growth in harmony with changes in the 
sentiments and external conditions of the body of the states. As 
between these two views in their crude form the majority of 
writers appear to hold to the former, but a considerable number, 
while thinking that positive international law derives its force 
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from absolute right, practically refer to positive law as the only 
evidence of what is right; so that international usage and the 
facts of the modem state life return by a byroad to the position 
which they occupy in the second view, and from which they 
appear at first sight to have been expelled. . . . The difference 
3f opinion thus shown is no doubt not greater than that which 
exists as to the principles by which the internal life of a state 
Dught to be regulated, and as to their origin and sanction of 
the principles. — ** A Treatise on International Law" by William 
E,dward Hall, pp, i, 2, 

2 Actual Positive International Law. — Coming within nar- 
rower limits, we define international law to be the aggregate of 
the rules which Christian States acknowledge as obligatory in 
their relations to each other, and to each other's subjects. The 
rules also upon which they unite as in treaties to impose on their 
subjects, respectively, for the treatment of one another, are in- 
cluded here, as being in the end rules of action for the States 
themselves. Here notice: 

1. That as Christian States are now controllers of opinion 
among men, their views of law have begun to spread beyond the 
bounds of Christendom, as into Turkey, China and Japan. 

2. The definition cannot justly be widened to include the law 
which governs Christian States in their intercourse with savage 
or half-dvilized tribes; or even with nations on a higher level, 
but lying outside of their forms of civilization. In general, to- 
wards such nations, they have acted on the principle that there 
is no common bond of obligation between them and the other 
parties, observing only so much of international law as suited 
their policy or sense of right at the time. Especially towards 
savage tribes they have often acted with flagrant selfishness, as 
if they feared no retribution from a weaker party, or were be- 
yond the reach of public opinion. (Comp. § 143 and § 223). 

3. The rules of action agreed upon by two or more Christian 
States, but not by all, or the most of them, form no part of inter- 
national law ; although they often illustrate it, and often pave the 
way for the admission of new modifications of it. 

4. Nations, it is conceded by all; have obligations toward for- 
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eigners who are not constituent parts of any nation, or, at least, 
of any nation by which the law of nations is acknowledged. The 
consideration of the rights or moral claims of such persons be- 
longs to international law, not as the system of rules observed 
between nations, but as involving obligations which all nations, or 
all Christian nations, acknowledge. 

The way in which positive international law becomes such 
shows that it must be progressive and somewhat uncertain. 
Right, as Heffter remarks, is either guaranteed, under the pro- 
tection and force of a competent power (as we see it in the 
state), or free, that is, the individual power or person must pro- 
tect and preserve it for himself. The law of nations is of this 
latter kind. First of all, the single state sets up for itself its 
views of right against other states. If it gives up its isolation, 
it freely forms an intercourse with other states, a common right 
or law, from which now it can no longer set itself free. — ** In- 
ternational Law/' by Theodore Woolsey, pp. J'S* 



QUBITIONI FOR REVIEW. PART XI 

7. What is latv in a despotism f Can mvards he 
reckoned among the sanctions of law in a despotism f 
How does Imv in a State resemble a law of naturef 
In the origin of law in liurope and /Isia ivere there 
specific sanctions? How were punishments brought inf 
Hmv was obedience secured before punishments were 
introduced? 

2, What are three meanings of the word law in 
English history? Is it possible to read history cor- 
rectly and at the same time attach an unvarying mean- 
ing to terms in conunon use? lyity did the linglish 
people cherish their early laws? What are the two 
prnutiting contradictory notions of law? 

tf. What is the ultimate sanction of law in a democ- 
racy? In a democracy, may rewards be accepted as a 
sanction of law? How are the school laws enforced? 
Are there features of the school law which call for the 
application of force? Why, then, does not this whole 
laiv rest on force? Why must force prevail in a des- 
potism in matters of education? 

4, How arc laws for the prevention of smalt pox 
enforced? Why did the linglish people refuse to obey 
the law for the enforcement of infant vaccination? 
Why is the latv more generally observed when made 
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less compulsory? Can there be effective sanitation 
without enlightened public opinion? How are the 
laws for supplying the industrial needs of a city en- 
forced? 

5. Is the family founded on force or on affection? 
Does the true state involve a wholly new principle? 
What is the function of force in the family and in the 
State? How was the French State destroyed? How 
does the State differ from a voluntary society in the 
use of force? Is there as much force in the govern- 
ment of Scotland to-day as there was five centuries 
ago? Can men be governed by a force that is not exer- 
cised? 

6. So long as the infant is wholly under force, is he 
at the same time under law? If the insane man is 
wholly subject to force, is he at the same time subject 
to law? Is the man who is wholly lawless at the same 
time subject to the law? What did the primitive State 
do with the lawless? What does the term outlaw meant 
What is international law? Is it law in the despotic 
sense? Is it law in the democratic sense? What are the 
sanctions of international law? Can there be two 
principles of right conduct? What name is given to 
the one principle of right conduct? Can ultimate law 
be understood in an imperfect state? Is it force or is it 
moral being that rules the universe? Can a belief in 
democracy be promoted by repression? 
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SUBJECTS FOR SPECIAL STUDY 

1. Sanctions of law as taught by Austin. 

2. Law without formal sanctions as described in 
Maine's ^^ Ancient Law'' and his work on ^^ Early Law 
and Custom/' 

3. T, H. Green's ''Ethics" on ''Will, Not Force," 
as the basis of government. 

4. Study the ordinary methods in the execution of 
school laws. 

5. The growing field of state and municipal indus- 
trial cooperation. 

6. Law as seen from the standpoint of international 
law. 



PART XII 

Democrmcy for the Worid 

CHAPTER I 

THE ISSUE BETWEEN DEMOCRACY AND 

DESPOTISM 

T N THE perfect State there will be no conflict be- 
•*• tween the individual and organized society. The 
conscious weaknesses of each individual in certain lines 
will be supplemented by the comparative strength of 
other individuals in those lines. The large and in- 
creasing sphere for the individual will arise from the 
increasing consciousness of individual defects. The 
individual life cannot be lived except as it is supported 
and made perfect through the cooperation of the 
brotherhood. The State becomes the necessary and 
perpetual agency for the fulfillment and realization of 
the individual man. All who have ever consciously 
labored to found the State have aimed at some method 
of harmonizing the individual with the external organ- 
ization of society. This is not true of those who have 
striven to found the despotic State, as well as those 
who have striven to establish the democratic State. 
According to the one, harmony is attained by the sub- 
mission of the many to the will of the one, or to the 
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will of the few. According to the other, harmony is 
aittained by the friendly cooperation of all in the inter- 
ests of all. 

( I ) The conflict of the ages is not a conflict between 
theology and science. It is a conflict between the 
sifort to attain the repose of society by imposing the 
will of the one upon the many, and the effort to attain 
just relations through brotherly cooperation. In pur- 
suance of this conflict the freer and more liberty- 
loving moved to the west in Asia and in Europe. At 
Marathon, at Thermopylae and at Salamis, the right 
of friendly cooperation confronted despotic power. 
Later, the Greeks themselves became despotic, and the 
State was ruined. The Romans by centuries of 
brotherly cooperation built up an invincible State. 
Later it became imperial, despotic, and then a victim 
of Goths and Vandals. In sea-girt Britannia and in 
the forests of Switzerland liberty again found a home, 
a field for slow and mature growth. With all the ac- 
cumulated experiences of past ages; with the best the 
world has furnished in religion, law, philosophy, poetry, 
and art, the spirit and the institutions of liberty grew 
apace in England and Switzerland. Yet all the time 
liberty was neighbor to despotism. The conflict was 
never abated. History seemed to be repeating itself, 
and Christian Europe was fast becoming subject to 
oriental despotism. In the midst of the conflict the 
more daring spirits crossed the ocean to make a new 
stand for freedom on the vacant continent. It was 
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through the closest cooperation of the builders of the 
free State in America, and the defenders of liberty in 
Europe, that the democratic Christian State became 
clearly defined. They were American democrats who 
headed the agitation which gave to England a Com- 
monwealth in the middle of the seventeenth century. 
By the continued cooperation of Europeans and Amer- 
icans the idea of the democratic State was kept alive 
By the encouragement of English statesmen and by 
the help of liberty-loving Frenchmen our revolutionary 
fathers accomplished the apparently impossible task of 
founding an independent free State in the New World. 
The triumph of democracy in the New World was an 
efficient cause of the French Revolution. 

(2) The French Revolution and the Napoleonic 
Wars raised and established among the nations a defi- 
nite, recognized issue between despotism and freedom. 
This issue has always existed. It has always entered 
into the conflict of nations, but it has ever been ob- 
scured or concealed by other motives — the sheer lust 
for power, the desire for plunder, pride, ambition. But 
after the Revolution there was a new Europe. That 
definite conflict, which had for centuries been kept alive 
in Switzerland and in England between despotic 
power and voluntary cooperation among the people, 
was extended to the whole of Christendom. The 
issue once raised and clearly defined can never grow 
less important or less insistent until the human race 
shall know for certain whether man is made for slavery 
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or for freedom. The Holy Alliance was formed by 
the leading monarchs of Europe to crush out all volun- 
tary risings of the people against tyranny and to estab- 
lish universal and unquestioning obedience to consti- 
tuted authority. England, under the leadership of 
statesmen who inaugurated there a democratic revolu- 
tion, met the Holy Alliance by direct opposition. 
America, encouraged by England, met the Holy Alli- 
ance by what is known as the policy of the Monroe 
Doctrine. On the side of the theory of despotic gov- 
ernment Russia has always been the leading State. 
In favor of the theory of popular government England 
has taken the lead in Europe, and the United States 
has taken the lead in the New World. In Europe 
especially this issue has tended to color and to dominate 
the policy of all the States. It has tended to create a 
United States of Europe. The peoples of the various 
States are learning to keep step in the march towards 
freedom. About the year 1830 Europe was stirred by 
popular movements: notable and permanent advances 
were made in England, France and Switzerland. More 
notable still were the revolutions of 1848. 

The last half of the last century was made memorable 
by the transformation of the whole of Europe into a 
huge military camp. This, for the most part, took 
place during a time of profound peace. The wars were 
few and brief, yet the preparation- for war was 
persistent and of ever-increasing extent and com- 
pleteness. As noted incidents to the formation of the 
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military camps, Germany and Italy were united. 
The reason assigned for the continued increafle of milH 
tary burdens on the part of the various States is the 
proximity of dangerous rivals. A real, thoogh often 
a disguised reason, is the dread of popular uprisings. 
The goverments fear their own subjects, and hence 
they arm themselves against the people. Happily the 
progress of democracy is not dependent upon revolu- 
tions and popular uprisings. It is. rather dependent 
upon the school, the university, the press, the platfomi, 
the pulpit, voluntary associations and many other peac^ 
ful agencies.^ So, under the most despotic of the gov- 
ernments, democracy has constantly grown and be- 
come more formidable. With the diffusion of knowl- 
edge the people have everywhere become more respon- 
sive to the sufferings of their fellowmen. The Ar- 
menian massacres appealed mightily to the conscience 
of Europe, and the people will not soon forget the 
crime involved in the permission of such an easily 
prevented abomination. 

In the New World, after the close of the Napoleonic 
wars, democracy grew apace until nineteen new repub- 
lics had been formed with constitutions modded after 
that of the United States, and the last crowned head 
departed from the land. Meanwhile the people have 
grown more sensitive to the cry of oppressed peoples. 
It is to this increased sensitiveness that we may attrib- 
ute the war with Spain. 
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CHAPTER I 

The Issue Between Democracy and Despotism 

^ The Mainspring of Democracy. — In this American nation, 
if the student of the times would go to the bottom of our insti- 
tutions, he would find that we have changed and are changing the 
form and constitution of our state and national institutions. . . . 
And yet, in the face of these changes, the student of the times 
would find that we are conducting the public schools after the 
ancient ways. In the United States we spend nearly a half bil- 
lion dollars every year for schools — mostly in direct taxes, and 
those direct taxes are levied by men elected by a direct vote 
of the people. It is primitive folk-rule; yet the sum we raise 
thus is the largest single item in the tax budget, direct or indirect, 
that we raise under the government. Moreover, it is the only 
fund in our system of government that is so carefully watched 
that dishonesty and extravagance do not waste it materially. The 
strongest instinct of this nation — one might almost call it an 
obsession — is the instinct for education. §o-as a people we 
have kept the common schools separate from the other branches 
of our various governments. Anarchy might wipe out our fed- 
eral government, and in the disorder the state institutions might 
suspend; even the cities and counties might be paralyzed in the 
calamity. But in all the political upheaval the machinery of our 
public schools would not be affected seriously. The $475,000,000 
school tax would be collected, the half million school teachers 
would go to work every morning, and the eighteen million stu- 
dents would keep on preparing themselves to resist whatever 
tyranny and oppression and injustice the political cataclysm about 
them might produce. The framers of the Constitution, with all 
their fine system of checks and balances, clearly overlooked the 
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mainsprmg of the whole mechanism of democracy, and left it 
imhampcfcd. It is practically the only political institution which 
is not in some way subject to more or less complex control and 

interference by the State or the nation. 

* ^* * * * * * * * * 

If democracy is to go forward, it must begin to move in the 
schools of the country. Now, as a people we can move quickly 
when we desire to move quickly. Within ten years there has 
been a complete change in the American mind about the treat- 
ment of defective children. We have stopped putting children 
in jail; the juvenile court has come into the judicial system 
of practically every American state. We do not count its cost, 
because we see its justice. The enlightened selfishness of the 
American people makes them regard investments in playgrounds, 
children's camps, recreation places on docks and piers, boys' farms 

and similar institutions for children, as profitable investments. 

* * * * * « * * * ' * 

Laws will not make us a free people ; presidents and governors 
will not make us free ; courts will not make us free. " Ye shall 
know the truth, and the truth shall make you free." — " The Old 
Order Changeth," by William Allen White, pp, 170-194^ 



CHAPTER n 
TWO MBTMODI OF AIDING OPPRBIIBD PBOPLBI 

THERE arc two radicntly different wayn of aiding 
oppressed peoples. Swit;(erland hafi tnt ((enera^ 
tion* given aid to the oppre«»»cd, through the kinder- 
garten* IhrouKh Christian ediicatirin, thrmi^h the eX' 
ample of free government, through the wntiment of 
freedom which threat hes through all itfi literature and 
thr^nigh all it«i hintory* Swits^erland in, in natural 
reimiurce*!, one of the pr;ore?it of cfiuntrieji, hn people 
are, neverthelew, comparatively well-to-do on accoimt 
of their free inMitutirmfi, on account of their spirit of 
brotherly c^K>f aeration, Switzerland ha«i no fleet: it 
maintains no standing army« It is not able to create a 
fleet ; it is not rich enough to suptK)rt a standing army. 
Only tiy example, only through the use of spiritual 
weajKTUS is it possible for Swit^^erland to carry the 
br;f)e of liberty to remote peoples. England, on the 
other hand, represents an entirely different policy. Long 
iMffore the ruling classes tn England had come to have 
any sympathy with democracy there had been estab- 
li«hecl an imperial policy. England had entered into 
crntipetititm with other nations for the control of so 
much of the earth as it was possible to lay hands upon. 
Moreover, when democracy was Anally developed In 

7*3 
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England it was early identified with freedom of con- 
tract and the free, open market both at home and 
abroad. By the middle of the last century democ- 
racy and free trade had come to be in England almost 
interchangeable terms. Richard Cobden and John 
Bright saw the world entering upon a millennium of 
democracy and free trade. All the nations would dis- 
arm. By means of the free competitive markets, habits 
of Christian cooperation would be established. By 
means of commerce the whole human race would be 
rapidly trained to habits of freedom and local self- 
government. The English free-traders opposed the 
imperial policy. They would have every English colony 
become independent and self-governing. Some of them 
would even withdraw from India and surrender every 
outlying possession. Their doctrines have fastened 
upon them the name "Little Englanders." England 
has adopted free trade, while at the same time she has 
continued and extended the policy of imperialism. She 
has enlarged her army and navy. She has extended 
her dominions in all lands. Spain has failed in her 
imperial policy because of oppression. The imperial 
policy of England and Holland succeeds because of 
the spirit of liberty and fair dealing which pervades 
the administrations. More than a hundred years ago 
Warren Hastings was impeached and branded as a 
tyrant because of his treatment of native Indians,^ 
while in India his name is still venerated as the founder 
of a new and better order. England is the one great 
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nation which in brinKinf; ho|)c and couriiKe and aici 
to the opprcited pcopici in nmny landi by the uhc of 
armtci and navieH. 

After our Civil war Amrrica wan at lilK*rty tc) adopt 
either the Swim or the Knf^llHh method of talHirinf; 
for the o|)i)reMMed. We net to the* nations a truly hc^roic 
example of diimrmament. Within a few monthN after 
the f^reateHt war of the half-oentury, we were without 
a Htandinn; army and without a navy. We miKlit have 
taken a |)Ofiition that we would have* no army and 
navy.* We might Imvc cleterminccl to cxieticl the princi- 
plen of lil)erty only hy example, by meann of the* tfadier 
and the preacher. Hut the United Staten was not, like 
Switzerland, a poor country, VtiV m to really follow 
the exam|)le of Switzerland in tluH regard wrntlcl be to 
devote the Hurphni wealth, whieh wottid otherwise go 
to the MU|)|K)rt of army and navy, to the maintenance 
of the kindergarten, the Hchool and the eliturh in every 
land uiK)n the face of the earth. Thin policy would 
aImo Imve l)een cptite in harmony with the teachings of 
the Knglish free-traclrrn, Hefore the war America 
was rapidly ado])ting a iK)llt'y of free tracle. The 
American protect ioin'stM had always intended to aclript 
a |)ermanent |K)licy of free trade after our industries 
Iwid l)een diversified and develo|>ed. Hefore the (!ivil 
war the Republican party was largely a free trade 
party. Hut, as an Inrident to the war, taxes were laid 
without stint upon everything taxable. We taxed 
home producers, and we laid enormously high duties 
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upon imported goods. Immediately after the war, 
taxes were removed from the home products, but were 
allowed to remain upon imported goods. While the 
American voter was busied with reconstruction and the 
money question, a wholly new doctrine of protection 
was allowed to spring up. This new protective policy 
involved the building up of a permanent system of 
hostile tariffs against all nations. It involved also the 
continuous transfer of the property of one set of Amer- 
ican producers into the hands of another set of pro- 
ducers. It involved continuous governmental aid and 
encouragement to the concentration of wealth and the 
building up of monopolies. The new protective policy 
involved the devotion of millions of money to the 
preaching of the doctrine of pure national selfishness; 
worse than that, it involved the preaching of the doc- 
trine of jealousy and hatred towards other nations, and 
especially it involved the preaching of hatred towards 
England.* 



SUPPLEMENTARY READING 

CHAPTER II 

Two Methods of Aiding Oppressed Peoples 

1 Trial of Hastings. — India owes to Pitts' triumph a form 
of government which remained unchanged to our own day. The 
India Bill which he carried in 1784 preserved in appearance the 
political and commercial powers of the Directors, while estab- 
lishing a Board of Control, formed from members of the Privy 
Council, for the approval or annulling of their acts. Practically, 
however, the powers of the Board of Directors were absorbed 
by a secret committee of three elected members of that body, 
to whom all the more important administrative functions had 
been reserved by the bill, while those of the Board of Control 
were virtually exercised by its president. As the president was 
in effect a new Secretary of State for the Indian Department, and 
became an important member of each ministry, responsible like 
his fellow-members for his action to Parliament, the administra- 
tion of India was thus made a part of the general system of the 
English government: while the secret committee supplied the 
experience of Indian affairs in which the Ministry might be de- 
ficient. 

Meanwhile the new temper that was growing up in the Eng- 
lish people told on the attitude of England towards its great 
dependency. Discussions over rival plans of Indian administra- 
tion diffused a sense of national responsibility for its good gov- 
ernment, and there was a general resolve that the security against 
injustice and misrule which was enjoyed by the poorest English- 
man should be enjoyed by the poorest Hindu. This resolve ex- 
pressed itself in the trial of Warren Hastings. Hastings returned 
from India at the close of the war with the hope of rewards as 
great as those of Clive. He had saved all that Clive had won. 
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He had laid the foundation of a vast empire in the East He 
had shown rare powers of administration, and the foresi^^ 
courage, and temperance which mark the bom ruler of men. 
But the wisdom and glory of his rule could not hide its terrible 
ruthlessness. He was charged with having sold for a vast sum 
the services of British troops to crush the free tribes of the 
Rohillas, with having wrung half a miOion by extortion from 
the Rajah of Benares, with having extorted by torture and star- 
vation more than a million from the Princesses of Oudh. 

He was accused of having kept his hold upon power by meas- 
ures as unscrupulous, and with having murdered a native who 
opposed him, by an abuse of the forms of English law. On 
almost all these charges the cooler judgment of later inquirers 
has acquitted Warren Hasting^ of guilt Personally there can 
be little doubt that he had done much to secure to the new 
subjects of Britain a just and peaceable government What 
was hardest and most pitiless in his rule had been simply a 
carrying out of the system of administration which was native 
to India and which he found existing there. 

But such a system was alien from the new humanity of Eng- 
lishmen; and few dared to vindicate Hastings when Burke, in 
words of passionate earnestness, moved for his impeachment. 
The great trial lingered on for years, and in the long run Hast- 
ings secured an acquittal. But the end at which the impeach- 
ment aimed had really been won. The attention, the sym- 
pathy of Englishmen, had been drawn across distant seas to a 
race utterly strange to them; and the peasant of Cornwall or 
Cumberland had learned how to thrill at the suffering of a 
peasant of Bengal. 

Even while the trial was going on a yet wider extension of 
English sympathy made itself felt. — **A Short History of the 
English People" by J. R. Green, Vol. IV,, pp. 1740, 1741. 

2 Disarmament — Devout Christians may deplore the use of 
force in the settlement of international differences, and in the 
procuring of the necessary elbow-room for the utilization of our 
gifts and powers as a nation. But our war with Spain, in 1896, 
and our joining in the suppression of the Boxer uprising, in 
1900, have again demonstrated that the employment of bmte 
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strength is still the only thing, in certain well-defined cases, to 
prevent greater evils. Carlyle, in one of his sarcastic moods, 
once spoke of the people of England as "mostly fools." With 
even greater justice, it is to be feared, that saying would hold 
true, when applied to mankind at large. And " fools,'' as we 
know, cannot be reasoned with; they must be coerced. 

There is, however, no valid reason to suppose that we are on 
the way to becoming a soldier-ridden country. Our geographical 
position will mercifully save us from the curse of militarism. 
Indeed, our soldiers, while they have done much hard fighting 
with Moros and other irrational creatures in the Philippines, 
have been doing just as effective work in that island world in 
the matter of policing and practically instructing the natives in 
the elementary duties of citizenship. There, as* well as in Cuba 
and Porto Rico, our army has been a highly valuable educational 
factor, and there is good ground for surmising that our regular 
armed force will continue to do similar work hereafter in other 
parts of the world. — '* America, Asia and the Pacific,** by Wolf 
von Schierbrand, pp, 313-314. 

* Antagonism Between England and America. — The feel- 
ing of the English towards the Americans was much less marked. 
It was not hatred, but, rather, contemptuous dislike. Englishmen, 
not without reason, were inclined to think of their transatlantic 
kin as noisy, ill-mannered, vain, and boastful. They resented the 
diatribes launched against them; they objected to the aggressive- 
ness of American policy, which so frequently came into collision 
with their own; and they detested the high commercial tariff in 
the United States, which they believed to be aimed at them espe- 
cially, and to be a serious injury to their interests. It was hard 
for them to understand how any one could sin against the sacred 
doctrine of free trade except from malicious motives. All told, 
especially among the upper class, their opinion of the Yankees 
was far from flattering. So numerous indeed were the causes 
of antagonism between the two English-speaking peoples that it 
was easy to forget the influences which were in steady operation 
to bring them together. — " The United States as a World Power," 
by Archibald Cary Coolidge, p, 235. 
12 



CHAPTER III 

THE TRUE AMERICAN POLICY 

IT IS nm mc^n^^ry to fecowni here the fiidfijr tmiort' 
^een renuUn of mif war with Spam, Years ag© we 
began to follow a j^olicy of ac^jttifing harfcof* afid 
eoalifig <itation» in fli<^tant fejfioti*. We now owf> baf' 
fxTfs and coalfng ^tatifjti* in the two oeeam, and we 
have a po^dessifjti in the Orient almost as targe as 
Japan, It is no longer an open qtiestion whether the 
Uniterl States is to become a great and reeognked 
naval power. This is alrea^ly an aeeompltshed faef. 
It is, however, an open question still, whether we are 
to a^lopt a policy of expansion and imperialism similar 
to that of Kngland, Shall we enter upon a perfnafiefH 
pG'liey of acquiring and ruling territories in tv&j avaiP 
able portifyn of the globe, or shall we rid ourselves ^ 
the earliest possible moment of all the territory ae^ 
quire^l as a result of the war with Spain, and confme 
oi4f selves to strictly arljacent continental expansion, 
or to no expansion at all ? These are questions whidi 
(U'fmn(\ an answer. They do not answer themselves. 
We have merely drifted into a policy of foreign con* 
quest. The first and the really decisive step in tWs 
line was taken when we decided to create a formi^laMe 
fleet. The step was taken, as it were, inadvertemfy, 
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without the people in general realizing what they were 
doing. The war with Spain simply served to reveal 
to us the natural conclusion of a policy then adopted. 
Really, the time for the anti-expansionists to grow 
excited and bring the question to an issue was years 
ago, when the creation of the fleet began. But the 
war put the issue for the first time into form for easy 
popular apprehension. Seldom has a people been con- 
fronted with a more important and far-reaching ques- 
tion. It deserved calm and deliberate treatment; yet 
so sudden was the onslaught and so important seemed 
the result that there was little room for calm debate. 
Those opposed to the policy of expansion have felt 
that the nation without forethought or deliberation, 
was being committed to a policy of imperialism in 
violation of all former safe and conservative traditions. 
If anything were done to stem the tide of foreign 
conquest, it must be done soon. Especially must the 
XJnited States be prevented from gaining a permanent 
foothold in the Orient.^ The anti-expansionists did 
xiot actually encourage the natives of the islands to 
X"esist by force of arms the authority of the United 
States, but openly rejoiced in the fact that they did 
x-esist. They saw in Aguinaldo a second George Wash- 
ington, and in his followers our revolutionary fathers. 
TThey compared our army of occupation to the armies 
of George III. They sought to persuade the Amer- 
ican soldiers to refuse to fight the Filipinos. Some 
even proposed to stop the war at once by an " in junc- 
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tion/' But this was not calm debate; it was a species 
of more or less justifiable hysteria. On the other hand, 
many of the supporters of the policy of expansion were 
equally disposed to settle the whole question by an 
appeal to sentiment. Let not the American flag ever 
be hauled down from a foot of soil over which it has 
ever waved. This is imperialism with a vengeance. 
If such a sentiment should become a ruling passion, 
Americans would rapidly degenerate into a nation of 
tyrants and slaves. In the main the policy of expan- 
sion has been supported by the mere opportunist argu- 
ment — what else can be done? 

We may reasonably think that the time for sober 
second thought has now arrived, and that upon the 
basis of the deliberate judgment of the nation our 
permanent foreign policy may be defined. There are 
certain broad general principles upon which all parties 
ought to agree. 

(2) It should be conceded that we can no longer 
pursue a policy of isolation for the reasons assigned in 
Washington's Farewell Address. Washington com- 
mended isolation until such time as we should become 
masters of our own destiny. If Washington had meant 
that Americans who were the beneficiaries of countless 
ages of suflfering in the Old World should settle down 
on the richest continent that God had made and should 
appropriate it all for their own selfish enjoyment, he 
would have t>een among the meanest of men. He 
neither said nor meant any such thing. It was for the 
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iftke of the litx*rty'lovinK in nil Intulfi, nn well an tor 
the well-hein^ of AnirricatiM, that he cotntnended the 
dvoidanre of the hitri^tic^H of lutroptan politicH. 

It wan quite in harmony with the npirit of the fare^ 
well addrenH that I'renident Monnie'n ineHHaKe wan 
prepared in 1823. Ainc^rira could for the time (five 
moHt efTeetive aid (o true lovern of liherty in all landn 
hy firnt preempting the whole (if the Nc*w World for 
free uiMtitntionH. In piirHiianre of the policy of the 
Monroe doctrine, (he New World liaH heen preempted 
for freedom, and in the meantime the world liaM f,(rown 
Hmall. A new indnntrial a^e han enmied. 1'he world 
huM l)eeome artindate hy Mean) an<l electricity in a 
manner not dreamed of in 18^3. It may Mill he true 
that our country nhould prolong; a policy of inolation 
from the Old World, hut Hitch a policy cannot I)C 
justified for the old reaHouH. We are imder the name 
old ohlif;ation to do all in rair |K)wer to aNniHt all peo- 
ple in their Htrivinx for lij^ht an<l liherty. Under the 
new and chanj^ed conditionn it Im fairly an open quen- 
tlon whether tliiH may not he hetter done hy more 
direct participation in the poIiticN of the Old Worhl." 

(3) A hmidred yearn af(o alliancen between the 
Staten of h'unipe meant alniont continuouH warn involv- 
U\K the leadin>( nationn in <leadly conflict. Today there 
in much reanon for helievlnx that the 'Mlnlted Staten 
of Fjirope" meann a method for avoidln>( war. Since 
the Holy Alliance of 1HJ3 there have heen few hontile 
cncountern between leading; Kuropcan Staten. The 
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Crimen war is now looked upon as a blunder or a 
crime, I1ie war Ijetween France and Germany is viewed 
witli scarcely less favor. We see, then, the remarkable 
phenomenon of the Kurofjean States supporting armies 
and navies licyond all former precedent along with a 
growing dis|K>sition to avoid hostile encounter. Surely 
Americans ought to agree ujXDn a policy of continued 
disarmament. We ought to use the full weight of our 
power and influence in favor of the disarmament of 
Europe. We ought to use our best endeavors for the 
prevention of European wars. Whether we pursue a 
poh'cy of isolation or whether we participate more 
directly in the diplomacy of the world, our general 
policy ought to be the same. Our aim should be the 
time-honored purpose of making an end of oppression 
and militarism. 



SUPPLEMENTARY READING 

CHAPTER III 

The True American Policy 

^The Anti-imperialist Position. — To the People of the 
United States: The full ratification of the treaty with Spain 
will cause a technical change in the relations of the United 
States to the Philippine Islands, but will afford no reason for 
any change of the views of the anti-imperialists in regard to the 
future of the islands, nor will it in the least affect the clear 
duty of this Republic. 

We are now engaged in warfare with the inhabitants of those 
islands. It is unprofitable to discuss the question as to which 
party began hostilities. * * * 

The evidence is very clear that Aguinaldo was brought to the 
islands by our own warship, that his aid was accepted and de- 
sired in our military operations against the Spaniards, and that 
hopes of independence were encouraged by our consuls and 
other officers; that a parliament of the islands, organized by 
representatives elected by one hundred and eighty-six towns 
and provinces, chose Aquinaldo president and framed a consti- 
tution, which was promulgated, defining the powers and duties 
of the separate departments of the government with remarkable 
clearness and ability, and that the government so formed fairly 
represented the intelligence of the people of the islands. 

It is also undeniable that on January 5, President McKinley 
issued a proclamation, through General Otis, declaring that on 
the tenth of the previous month the Philippine Islands had 
been ceded to this country by Spain by the signature of the 
Treaty of Paris, and further ordered him to extend the mili- 
tary government of the United States "to the whole of the 
ceded territory," and to demand the surrender of Iloilo, which 
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was then held by the Filipinos in an orderly manner by cap- 
ture from the Spaniards. 

It cannot be claimed in law that this assumption of power 
was warranted in advance of the ratification of the treaty by 
both parties, and there can be no doubt that the arbitrary claim 
greatly aggravated the people of the islands, whose hope of 
independence seemed thus rudely destroyed. No declaratory 
resolution as to the future of the islands was assented to by 
the administration before the ratification of the treaty by the 
senate, and none has been made since. 

Any right that we assert to ownership of the Philippines 
must rest, therefore, either upon conquest or upon purchase 
from their Spanish oppressors, or upon both; and in any case 
it is, as we believe, inconsistent with the principles of this Re- 
public, and fraught with danger to its peace and to the peace 
of the world. 

The first result we already witness — a war of subjugation, 
which must embitter the people we seek to rule, and which, 
however successful, must bring disaster and death to our sol- 
diers, and unmeasured cost to our people. 

Profoundly impressed with the seriousness of the situation, 
it is the purpose of the anti-imperialists to continue the circu- 
lation of literature; to assist in the formation of leagues, and 
by public meetings, and every proper means known to a free 
people to agitate for the revival in the land of the spirit of 
Washington and Lincoln; to protest against a spirit of mili- 
tarism and force; to oppose the colonial idea and a permanently 
large standing army, and to assert the vital truths of the 
Declaration of Independence embodied in the G>nstitution and 
indissolubly connected with the welfare of this Republic. 

They urge all lovers of freedom, without regard to party asso- 
ciations, to cooperate with them to the following ends : 

First — That our government shall take immediate steps to- 
ward a suspension of hostilities in the Philippines and a con- 
ference with the Philippine leaders, with a view to preventing 
further bloodshed upon the basis of a recognition of their free- 
dom and independence, as soon as proper guarantees can be 
had of order and protection to property. 
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Second — Thnt the government of tlie Unitecj Stateii nIiaII 
tender an official afiMurance to the inhabitatitN of tlie Philip- 
pine iMlandN that they will encournffe and ANiiiNt in the organ- 
ixation of Nttch a governnicnt in the iHlandH an the people 
thereof iihall prefer, and that upon itM organixation in Ntalile 
manner the United States, in accordance with itH traditional 
and preicriptive policy in Nuch cuticN, will rrcognixi* the inde- 
pendence of the PhilippineN and itH equality among natiotiN, and 
gradually withdraw all military and naval forced. 

(iKOMOK S. liOlJTWKMo 

and Twenty-nine Othem. 

>Th« Policy of laolatlon.— We Ntand face to face with 
great and grave dutieN. We mtiNt not Hay, '' We arc well enough 
off; let otherH care for themHelveH." It in true of nationn an it in 
of individnali, that "none livcth to hiniHelf, and none dieth to 
himaelf." We owe a duty to othern. The law of altrnlNni In 
binding upon nalionM an well an individtiuU. Hnrnanity haM 
claimi upon uh. TUohc who are struggling for liberty and a 
t>etter civilisation have clainu upon uh. Clod liaN given to 
America a great miiiHion. That miMNion iH to develop, under the 
eyen of the world, the liigheMt type of civil liberty and Npiritual 
Chridtianity. An we arc loyal to C!od and rigliteouHneMN can 
we bent didcharge our debt to the Uepublic and humanity. 

On the one hundredth anniverHary of the diguing of the 
Declaration of Independence, the Republic of 1'' ranee predented 
to America a great dtatue, which niont fittingly dymt)oli/ed the 
work and influence of the United Stated. It NtandH in the har- 
bor of New York. It id a gigantic figure of a woman, with 
tienignant mien and noble bearing, who id holding a flaming 
torch high over her head. The name given to their gift of 
appreciation id, "Liberty Knlightening the World/' Ad the 
beamd of that torch are deen far out at dea on every dark and 
•tormy night, do the radiance of American civilization and 
American indtitutionii id deen by the eiidd of the earth; and 
that radiance id due primarily to the dtipernattiral element in 
American hidtory.—" 77i^ Star in the Wutr by Polimus If. 
Swift, pp. 303-306' 



CHAPTER IV 

AMERICA A8 A MODEL FOR THE FEDERATION 

OF MAN 

IF THE entrance of the United States into the con- 
cert of nations involves the creation of a standing 
army, the step should not be taken. An army is always 
and necessarily a menace to liberty. The military edu- 
cation is in its very nature despotic. An army cannot 
tolerate free speech and free thought The great mili- 
tary equipments of Europe are maintained quite as 
much for the enslavement of the people as for the pro- 
tection of the States against foreign enemies. 

(i) Where can there be found an American who 
does not take pleasure in the thought that many of the 
imiK>rtant features of our form of government are 
Jjccoming world-wide ? Nineteen republics in the new 
world and China in Asia have constitutions modeled 
upon that of the United States. The same may be said 
of the Canadian constitution as well as of that pro- 
IKJScd for Australasia. The Swiss, also, have copied 
many feaures of our constitution. As democracy has 
l)ccomc more aggressive in England there has resulted 
a movement for the decentralization of the powers of 
government, using in many respects the American 
experience as a guide. A new phrase is coming into 
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use : " The United States of Europe." If bodily form 
and substance should ever be given to the idea involved 
in this form of words it will be somewhat after the 
manner of the evolution of the United States of Amer- 
ica. We shall see the various States first sending dele- 
gates to confer together and agree upon rules of con- 
duct for the mutual advantage of all. There is first 
mere voluntary and friendly cooperation. But the 
rules of international conduct increase in number. 
When these were few, the moral force of the various 
States was all that was needed to insure their observ- 
ance. The rules, however, multiply and become more 
important. It is found desirable to have a permanent 
Board of Arbitrators, to whom complaints may be 
made in case of violations of the rules of international 
law. There has never been any serious discussion of a 
permanent board of arbitration in which there was not 
frequent reference to the Supreme Court of the United 
States. As a matter of fact the formation of our Su- 
preme Court was preceded by a Committee of the States 
acting as board of arbitration between the States. If 
the now proposed quinquennial Congress of the Na- 
tions should become an established institution ; if there 
should be a permanent Court to settle disputes arising 
under the observance of the rules of the Congress; if, 
in course of time, the rules should be so numerous as to 
require permanent administrative agencies to secure 
their observance; then, indeed, the United States of 
Europe would have become one State. But we are 
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informed that Europe includes Asia, or Asia Europe. 
A new word, Eurasia,^ has been coined to express this 
idea. The United States of Europe would mean, then, 
the United States of Eurasia. Already The Hague 
Court has been established and the United States of 
Europe have entered into joint control of a Free State 
on the Congo, and so for over a century there has been 
a joint police of the coasts of Africa on the part of the 
United States of Europe and America. So if there is 
to be a United States of Eurasia it is not at all likely 
that Africa will be left out. 

But what shall be the attitude of the United States 
of America? Shall we retain our membership in the 
Congress of the great States? Shall we assume our 
full share of responsibility in the settlement of all the 
affairs of the world ?^ It is my opinion that it is better 
for the United States and better for the world to rid 
ourselves of every vestige of the policy of isolation and 
assume our full share of direct responsibility for the 
well-being of every part of the human race. This 
does not at all mean that we shall lose anything of our 
practical interest in the perfecting of free institutions 
in the New World. Rather, we shall extend that inter- 
est to every part of the globe. Such a policy would 
but be an additional motive for strengthening every 
bond between American republics ; an additional motive 
for the formation of a United States of Pan-America. 



SUPPLEMENTARY READING 

CHAPTER IV 

America as a Model for the Federation of Man 

1 Eurasia. — Is Asia, as a distinct Continent, to disappear? 
The question has already been raised and the term Eurasia 
suggested to cover the two grand divisions, hitherto separate, 
but constantly being brought into such close relations that the 
distinction ceases to mark a difference. It becomes almost in- 
sistent as one studies the map. The old boundaries are rapidly 
losing all significance. The Ural Mountains are within what 
is known as a European province and Russian maps cease to 
change their color as they cross the Caucasus. In all prob- 
ability the Caspian will ere long be but a Russian sea; and 
when the same power accomplishes its purpose of securing 
Constantinople, with the Balkan Peninsula on the west and 
Asia Minor on the east, the last vestige of a continental 
boundary will disappear. It is significant that while it is pos- 
sible to make a map of Europe alone, of Africa, of America, it 
is impossible to make a map of Asia without including, at least, 
the greater part of Europe within its scope? With the bounda- 
ries national and race distinctions are to a considerable extent 
disappearing. Wherever Russia goes she not only conquers, 
but assimilates, and England, while leaving far more of local 
independence and fostering far more strictly native develop- 
ment, still places a distinctly European stamp upon every coun- 
try that she dominates. As these two practically control the 
development of the continent, it cannot be long before the na- 
tional differences, which in default of the disappearing physical 
boundaries can alone define the continent, will cease in great 
measure to exist; not that India will ever become England, as 
Siberia is already, and Manchuria undoubtedly will be, Russian; 
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but the difference will be less continental or racial, more dis- 
tinctively local, such as may fairly mark different sections of 
the same continent ♦ ♦ * 

To some there may come sadness as they read the articles 
and consult the map. So many things are fading into the past 
Yet in their place are coming others of far more value, be- 
tokening a new life. The screech of the locomotive echoes 
from the walls of Jerusalem and the Taj Mahal, but it awakens 
the forces that have been asleep for centuries. 

Europeans are gridironing the plains and burrowing into the 
mines of the "Middle Flowery Kingdom," but are driving 
famine and pestilence before them. The " Morning Calm " 
has vanished from Khosen, but to it will succeed the vigor of 
high noon. Fact, the essential prelude to success, is replacing 
fancy in Persia. Slav and Saxon have met on the " roof of 
the world." — 'New York "Independent" May 4th, 

'Expansion (a). — The Pacific during the twentieth cen- 
tury will assume the importance which the Mediterranean had 
for the leading commercial nations of ancient times. Mediter- 
ranean means "midland." There, it meant Asia and Europe; 
here, it will mean Asia and America. From the Mediterranean 
the sceptre passed to the Atlantic; and now the time is ripe for 
the supremacy of that immense ocean of which the ancients knew 
nothing and of which we modern people as yet know so little. 

In the chain of events leading up to our own time, the ex- 
ploitation of the Pacific stands for the culminating one. It 
means the intimate joining of the youngest with the oldest 
nations, the union of the lusty West with the decrepit East 
Whatever changes future cycles will bring about, the retaining 
of our road from east to west cannot be one of theoL 

The cutting of the Panama Canal will be the last geographical 
event of the first magnitude. There are no more isthmuses 
the severing of which could shift the commerce of the world. 
Looking westward over the broad expanse of the Pacific, — from 
San Francisco, Seattle, Port Townsend, and Portland, across the 
waste of water to China and the intervening island world, — 
imperial possibilities lie before us. We believe that in that di- 
rection is to be found our heritage of expansion. The stroi^ 
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^^^d of the younger branch of the Germanic family of nations 
IS about to stretch forth and grasp those wonderful regions of 
the earth, firmly, though kindly. That, indeed, is the last 
^Hapter in the gospel of expansion. Through the Golden Gate 
^e look out upon the Orient. The ruling power has ever 
passed to younger hands, to a race unspent and with the wine 
of enthusiasm in its veins. 

England reaped an immense advantage from the digging of the 
Suez Canal, far more than France, although French hands had 
done the work. The Panama Canal will transfer that advantage 
to the United States, with the all-important certainty that this 
advantage cannot again be transferred by any geographical 
cause. Therefore, the commercial supremacy of the Pacific will 
be final. The nation holding that supremacy will, so far as 
human foresight can discern, hold the supreme power on this 
globe. — "America, Asia and the Pacific" by Wolf von Schier- 
brand, pp, 190-200, 

(b) It is not to the interest of the United States to propose 
to herself the object of supremacy in the Pacific; a regrettable 
phrase, too often used, provocative of antagonism by its very 
sound. An assured supremacy over her own possessions, and 
over the approaches to them, is in her case a legitimate aim, 
menacing none; for there is no country so situated, relatively 
to her, as to have access to its own ports endangered by her 
superior navy, which is the unfortunate relation of the British 
navy to Germany. . . . 

The result is to leave the two chief Pacific nations, the United 
States and Japan, whose are the only two great navies that have 
coastlines on that ocean, to represent there the balance of power. 
This is the best security for international peace; because it rep- 
resents, not a bargain, but a fact, readily ascertainable. . . . 

With Japan in the Pacific, and in her attitude towards the 
Open Door, the case is very different from that of European 
or American Powers. Her nearness to China, Manchuria, Korea, 
gives the natural commercial advantages that short and rapid 
transportation always confers. Labor with her is still cheap, 
another advantage in open competition; but the very fact of 
these near natural markets, and her interest in them, cannot 
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but breed that sense of proprietorship which, in dealing with 
ill-organized states, easily glides into the attenqit at political 
control that ultimately means control by force. Hence the 
frequent reports, true or untrue, that such advantage is song^ 
and accomplished Whether true or not, these illustrate what 
nations continually seek, when opportunity offers or can be 
made. This is in strict line with that which we call Protection; 
but with the difference that Protection is exercised within the 
sphere commonly recognized as legitimate, either by International 
Law or by the policy of competing states. The mingled weakness 
and perverseness of Chinese negotiators invite such attempt, and 
endanger the Open Door; give rise to continual suspicion that 
undue influence resting upon force is affecting equality of treat- 
ment, or is establishing a basis for inequality in the future. There 
can be no question that the general recent attitude of Russia and 
Japan, however laudably meant, does arouse such suspidoof. 
'* The Interest of America in International Conditions/* by A.T. 
Mohan. D.CJ.,, LLD,, pp, 192-201. 



CHAPTER V 

INTERCHANGE OF SERVICE BETWEEN THE OLD 

AND THE NEW WORLD 

THE Old World needs America^ and America needs 
the Old World. Our principles of government 
are in demand in every clime. America stands for 
democracy. It stands for home rule. It should never 
be forgotten that democracy does not mean a mere 
form of government. The true principle of democracy 
requires the use of every form of government which 
the diverse peoples of the earth demand. If an Indian 
tribe in the United States is better served by a 
monarchial form of government, our democracy gives 
them a monarchial government. Democracy does mean 
government by education and training. Education and 
environment tend naturally to give to the Indian tribe 
the republican form of government. We may believe 
that education and environment will tend to the sub- 
stitution of the newer for the older forms of govern- 
ment. But it is a violation of the fundamental princi- 
ple of democracy to make a direct attack upon any 
mere form of government. Always and everywhere 
the determining question must be : What form of gov- 
ernment is best suited for the training of the people in 
the practice of conscious cooperative righteousness ? 

13 735 
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( 1 ) The Old World needs especially the methods of 
diplomacy which America represents. Formerly 
diplomacy was a part of the system of lying and decep- 
tion which is necessary for the success of despotic 
tyrannies. Free governments could then have little 
influence because of the limitations of their ability to 
deceive. But all this is being rapidly changed. The 
despot is now incurring positive disabilities in the field 
of diplomacy. The appeal is to the public sentiment 
of the world. Open diplomacy is revealing the secrets. 
In the Congress of the World it is the representative 
of the tyrannical government who is placed on the 
defensive, who is shorn of his power and influence on 
account of the necessity under which he labors to con- 
ceal the truth; while the representatives of free gov- 
ernments can boldly and effectively appeal to the 
enlightened opinion of mankind. 

(2) If the Old World needs America, much more 
does America need the Old World. In its very nature 
a new world means the absence of experience, while 
an old world means the accumulation of experience. 
Man is capable of learning from the experience of 
others, yet, on account of the prevalence of original 
sin or some other equally baleful influence, men have 
for the most part refused to a\ail themselves of the 
experience of others. While in theory recognizing the 
high rational principle of vicarious suffering, they have, 
like the fool or the brute, trodden the beaten path to 
their own destruction. Americans of all pec^e are 
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moat in need of taking account of the experiences of 
the Old World. The whole history of America has 
tended directly to create a fool's paradise on a most 
gigantic scale. From our peculiar and exceptional con- 
ditions we have had three centuries of exemption from 
the ordinary, normal hurdens of the race. We have 
been simply going on to the next farm and taking 
possession as of a free gift from a bountiful IVovi- 
dence. Our free acres have given to luirope a pro- 
longed period of abnormal relief, from the ordinary 
burdens of an expanding i>opulation. Americans are 
now called upon to adjust themselves to the normal 
conditions of the Old World, and are in especial need 
of Old World experiences in dealing with ordinary 
industrial, social and political problems. Old Wc^rld 
conditions are being suddenly forced upon us. The 
exceptional coiulitions to which we have been for so 
long a time wonted are misleading. It is Old World 
conditions rather than New that we need to contem- 
plate — the problems of pauperism, the unemployed, 
the government of cities, the management of railways. 
Not that we should expect to copy the conduct of the 
older States; but. being still in the position of excep- 
tional privilege, we should expect to avoid the worst 
mistakes of the older States. The time has fullv come 
when isolation from the Old Wt^rld should cease. 

If America should enter directlv into full fellow- 
ship with the Great Powers we ought to expect that 
the full weight of our influence would at all times be 
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exerted m favor of disarmanient, in favor of the settle- 
ment of all disfxites bjr peaceful means, in favor of arbi- 
tration, in favor of guaranteeing to all peoples in all 
lands, the management of their own local affairs. If 
our influence should be otherwise, it would indicate 
such a degree of national degeneracy that mere isolation 
could not save us. 

(3) We ought to expect also that our enlarged in- 
ternational responsibilities would tend to purify and 
elevate our domestic politics. Our war with Spain has 
manifestly strengthened the cause of civil service 
reform. More than a quarter of a century ago our 
navy department was organized so as to eliminate the 
spoils system from its management. We came through 
the war with a proud consciousness that not a life was 
needlessly sacrificed in the navy. Our army, on the 
other hand, was under the care of a spoils politician, 
and we have the humiliating consciousness that cor- 
ruption and culpable inefficiency destroyed more men 
than did the enemy. There has since been impera- 
tive demand for a more efficient diplomatic and con- 
sular service. As our foreign relations grow more im- 
portant, higher ability in the service will be required. 
Especially, if we are to be responsible for the preserva- 
tion of order among remote and diverse peoples, we 
must command governors experienced, capable, and 
incorruptible. The maintenance of a capable and in- 
corruptible foreign service will have a strong tendency 
to elevate our domestic politics as well. 
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Our domestic politics have been corrupt and ineffi- 
c^^nt largely because the government has been weak. 
'rVie government has been weak because the business in 
^hich the government has been engaged has been com- 
paratively unimportant. In our cities the great indus- 
trial operations involved in a street-car service, a water- 
supply, and a light-supply, appear infinitely more im- 
portant and respectable than the police court and the 
ward caucus. The city government is treated with 
contempt because the business in which the city is 
engaged is relatively contemptible. Mere police busi- 
ness has never commanded a high degree of respect. 
The city becomes respectable, and city politics becomes 
pure and efficient when the city itself enters directly 
into such great industrial enterprises as place the city 
clearly above any mere private corporation. The gov- 
ernment will command respect by engaging in great 
enterprises, by assuming great responsibilities, by tak- 
ing its full share of direct international obligations. 
We ought to be better able to cope with private corpo- 
rations by every honest endeavor to improve the condi- 
tion of alien races in remote regions. And a significant 
beginning in the facing of such tasks has been made in 
recent legislation dealing with the conservation of our 
natural resources, irrigation, and the Panama Canal. 



SUPPLEMENTARY READING 

CHAPTER V 

Interchange of Service Between the Old and the New World 

^ " The American Invasion.** — It was not till the close oi 
last century that the United States could be said to have secured 
the commercial primacy of the world. But the fact that they 
would supersede us had long been foreseen by the more prescient 
amongst us. Conspicuous among these was Mr. Gladstone, who 
in 1878 and again in 1890 expressed in the clearest terms his 
conviction both as to the inevitableness of the change, and also, 
what was more important, his view as to the way in which it 
should be regarded by this country: 

" It is America,'' he said, " who at a given time probaUy win 
wrest from us that commercial primacy. We have no title: I 
have no inclination to murmur at the prospect If she acquires 
it, she will make the acquisition by the right of the strongest; 
but in this instance the strongest means the best She will 
probably become what we are now — head servant in the great 
household of the world, the employer of all employed, because 
her ser\'ice will be the most and the ablest Wc have no more 
title against her than Venice, or Genoa, or Holland, has against 



us." 



It is therefore in no unfriendly spirit that we direct our at- 
tention to what, for convenience' sake, we continue to call the 
American invasion. Let us see, in the first place, with what 
weapons these invaders from the New World are able to possess 
themselves of markets which we have hitherto r^;arded as our 
own. The first and by far the greatest weapon by which the 
Americans have made the economic conquest of the Old World 
is in the suppl> of foodstuffs. . . . 

The ingenuity of American mechanism, and the skill of Amer- 
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lifiit pim^hptifn, Imvi* Upph Phminypi] tnt M upupini\im tmM hi 
fpiUuUin {Up Ufpm] hilt lit Itifi MtHUft wntkifiK mmmi IfiiiilMnhilly 
(hU lfft«i IfhHiM'tt in Hm wrtkii MtftliMtiitrMt iip\tiPi^n\im niunuu n 
MflMMfMy of im \mn\i\p, ImH llif IfMffiffKiM im\niU^ ImvM ffd mmiI 
Mtnwtf fnl ttpoM AMt«>rliMM liMtVMU Mttil lltfi WpI Mild (lufk nf 
i\mpiUnh fMMfiii If il U Mil fvli (iiliitf Im )mvm t)iPft|i lii^^fMli 
llf^ii IUp AMii<rl('MMii w«*f«* iiiMlMiihlfflly fInliiM ii<i Nil lti|iiry, . , , 

Afl^r fMiifl, llif npt'imi] MMMf Mrlltl^ iiy wtiliii IliK Aiii><Hirtii(( 
lmv«< liivMfM iMir itmrliftU U riiw itiftl«>i}Mt, iiMlittiiy mMImii, 

I f / 'llif< Aiiiffifftiiti Imv^ ImommIH Ut mh h tmul ^f lii||fi)i)MM<i 

lllV^nllMfKi MMfl Mftllllfililty tlfffmUfl IIIMI lllllfiti Wliil'tl WP NfM jft 

MipMlil# of iifMfliH'littf fur iHir^ftyftt. Nm niifi iitfi urty OimI Mi 

lll>tlf1lltM ll«l lllf* i\f\iPWtUpi, lIlM 4f<W)MM MIrtdllflM, llifi llliMlyifU, lliM 
llllliitliMtfili<, fill* |iliMMi>tffM|iti« (llfi Ifilfplioiip, liiM p\uvn\ni, nwi \\\p 
im MiMlMf'fiiil #|fii'trii' tlMlH, ltii>y liiyrtdfd miy HrllUii iMiliuliy 
'Ihpt^p flilMtfti Wfifi lli«>lf lliyp|iH(Mi«i. "1110 /lm0finifiimUliifi nf 

Ih0 H*nrlil," hy W, T, .V/rarf, fh iU jflu, 



CHAPTER VI 

INTERNATIONAL CO-OPERATION THE HOPE OF 

DEMOCRACY 

T F THE leading States do not cooperate for the sake 
-■- of preventing abominations and for the sake of the 
progressive enlightenment of the race, there will be a 
constant tendency to revert to the barbarism of war and 
national jealousy. With the advent of the q)irit of 
democracy there did come the habit of cooperation 
among the States. The nations agreed among them- 
selves upon effective methods for policing the ocean for 
the suppression of piracy. They agreed among them- 
selves so to legislate as to make the slave trade an act 
of piracy. There has been long-continued and more or 
less effective cooperation for the suppression of the 
slave-trade. Out of this policy has come the entering of 
one nation after another, with the cooperation and con- 
sent of the other nations, into the Continent of Africa, 
with, at least, the profession of motives of humanity 
and a purpose of freeing the natives from their worst 
oppressors. It is by the agreement of the nations that 
Africa has become divided into " spheres of influence," 
and that the Congo Free State has been founded with 
provision for a liberal and civilizing government for the 
natives, and a friendly meeting-place for all the nations. 

742 
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By direct intcnmtit)iml IcKisbtion the area of |kkhmI)Ic 
\v;ir Ims l)ccu tliiniui.HhctI by ncutrnli«iiig the territory of 
HclKiuin* Swlt/.crliuul t\\u\ tUhcr region** By the suimc 
|m>cess the rtre%^ of Turkish tyrnttny hn» !)cen ilitnin- 
ished in Kuro|K ami in Africa. Thia temlency of the 
nations to sutx^titute law for l>mte force in their cxin- 
ihtct towanU each otiter \% an eH.^ential, an intei^ral 
element in the growth of iletntKracy. DeinmTacy 
cannt^t survive in a nation pursuing a policy of sellish 
isolation. A people meati enough to clutch at lil)erty 
and enlightenment and hold them as a |>eculiar and 
s|)ecial privilege will s|)eedily l>ecome mean enough to 
l>e made the victinis k\( despotism ami slavery. There 
would l>e no Swiss denuKracy had there not lieen Swiss 
citi^etts wluxse souls were on fire to carry the princi- 
ples of the new etiucation into all lands. OemtHTacy 
must l>e true to its original principle of practical sym- 
l>athy ft>r the oppresseil, the ignorant, and the tlelnivHeil 
of everv lantl.* 

(i) It was quite In harmony with the spirit of 
demtKMacy that the Congress of the Nations legislatetl 
to limit the fiehl of war. This is what democracy 

w 

means; it meaits the suhstitutitin of law and friendiv 
OH>|>eration for l>rute towx. Kvery act of the CtingiYSs 
of the Nations to mitigate the severity of war Is a step 
in the diit\iit>n of the triumph of reason and coUvScience 
tn-er the brute In man. Such are the laws forbidding 
the use of certain wea|>ons unnci^ssarily cruel; the 
laws pnniding for the ambulance and various other 
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agencies for caring for the sick and wounded. The 
same may be said of the laws restricting the operation 
of the blockade and those protecting private property 
by land and sea in time of war. 

(2) But shall the representatives from democracies 
unite with those from monarchies in the making and 
enforcing of international laws? Certainly. Democ- 
racy has never made progress in any other way. It 
has always been because the few who have believed in 
democracy were willing to unite with the many who 
have believed in despotism to secure a more rational 
order, that the idea of democracy has grown. It is by 
the appeal to the sense of right which law involves 
that the despotic element is being eliminated from the 
freest States. Democracy has nothing to lose and 
everything to gain by the widest possible union of 
States for the extension of the bounds of international 
law. But the democratic States must contend for the 
principle of home rule. They must resist the idea of 
a massed world-despotism. The cosmopolitan demo- 
crat does not aim at the securing of one particular form 
of government upon any other principle than that of 
the intelligent voluntary choice of all the people. He 
attacks no mere form of government. He only insists 
that, whatever be the form, it must seek to win, and 
in the end must actually win the voluntary support of 
its citizens. 

The subjects of the Czar are perfectly free to teach 
their doctrines both as to church and State in all demo- 
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cratic lands. Citizens from dcmocraric States are not 
thus free to teach tlieir doctrines in Russia. There is 
here an apparent ine(|uality and injustice. Hut the 
difTercnce grows out of rachcally different views of 
ffovernnicnt. So long as tl)c people of Russia arc con- 
tent with their lot, so long as the Czar succeeds in 
retaining the support of the great body of his subjects, 
the denicKrat has no ground for interference. Mut the 
deinocTat has a right to object to the extension of the 
Russian government over alien peoples. That govern- 
ment is a challenge to every other form of government. 
It is therefore naturally and necessarily hostile to every 
other form of government and to every other religion. 
Other States have a right to resist its encroachments. 
DeuKKratic States have also a right to put forward 
some form of interference when Russia, having made 
an acquisition of territory under a guarantee of the 
extension of perpetual religious freedom to the inhabi- 
tants, should afterwards proceed with methods of 
forcible conversion. There may come a state of affairs 
In the relation of the government to its ordinary citizens 
that may give rise to a case for interference. It is esti- 
mated that one-sixth of the Russian peasants are 
Protestants and are therefore in revolt against the 
Orthodox Church. If this class should greatly increase, 
and if the government should be led to adopt methods 
of repression cruel and revolting to the moral sense of 
mankind, it would be the duty of other States to inter- 
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fere, — first by friendly admonition, while in an ex- 
treme caj»e forcible interference might be justified. 

I1ie democratic State is likewise a challenge to every 
despotism in the world, but democrats are slow to learn 
that there is a radical difference between the demo- 
cratic and the despotic challenge. The despot chal- 
lenges by the sword, as well as by the Koran or by the 
orthodox faith. The democrat cannot challenge by the 
sword. He can only challenge by the one primary 
sense of human brotherhood.^ Democracy has failed 
and continues to fail because democrats do not rightly 
apprehend this difference. Democracy offers but one 
competition and that is a competition in brotherhood, 
or friendly cooperation. Despotism may appeal to 
every conceivable motive. Democracy will become 
irresistible as the eye of the public becomes single and 
all hope of justice is seen to rest upon one motive. 



•UPPLBMBNTARY RBADINO 

CM A 1*1 KR VI 

Ifit«fiMlioiiiil Codp«rAtlofi tha Hop« of DamocrAcy 

*Ufilt#4 lUUA in World PolUlc*. — For better or for 
wor*«, the United Stttlen tmn lliuii beuniKr a iroloiiiul powrr in the 
fftlle*t •enM of th« word* lU Ifttent iia|iiiiiitiofiti, nrar attd iur, 
Are All (kitimted in ttie frr»{>ici, ftnd Are ttiirefore nutijrct to ttte 
liinitAtirifiii imposed hy tnipicAl c/mditioiiii, ^ ^ ^ Owimk to 
<:rrtAifi t^^ruliAr i:tiArAt-teriiili( », ttie prolilriitti ihfy predciit are not 
f|iiitr the »Ame At tti/me of llie rolofii<*ii of the varioiu FairoprAn 
imilttuk', And AM the n^ieriAl ideAU of th<*ir AinericAn ownem Add 
Afii/thi*r rlrMK^nt of variHy, thrir relation Ut the c^nintry which 
hohU them \u in ft^iine wAyit novel. 

lie fore the AmericAn Koverninenl could re^ulAte the itAtut of 
the new lAnd« which liAd no duddenly come under it« CAre, it 
hAd hr<it to cIrAr up the uncertAinty Ahoul their pokiilon under 
the AmericAn Con^lilulion, a dociUHeiu not frAmed to meel con^ 
tiuKemied of thin kind, 'Ihii fiuiditmenfAl r|ue(iti<m wan neiiled 
in A rAther eAtrAorrlinury mAnner hy the two "IntiulAr Decieiion*" 
of the Supreme f^iurt of the Unlird Slate*, ♦ ♦ ♦ AccorrJinj( to 
the^e decidionn, new territorieo heloiigiuK to fhe United SlAten 
Are from the dAte of their Ar(|iiioitiiin fiaris of the coimiry, wd 
lufrf piiUfMMumt; hut only ihone whirh, like 'texAti And llAWAii, 
ItAvr umie in hy the Artion of Ixith hramhen of (!onKr(*oii, enjoy 
ff/iin the lirtit the full riKhtci of ilie American ron(*fitufi<Hi, Ter- 
ritory obtained by a (rrAty, like that gained from Spain, i* dubject 
to leKidlAtion of roncsretitt, ao if it were a mere |ffiMet»di<in. 

'I he UKiral for Americano of the varioitci InternationAl com- 
plicAtiond in which lht*y linil ihemoi'lvct) ifivolve«1 id, After all, the 
old one that KreAtnedn brinifd fedpoiidibilitied. Thede they will 
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have to face, for it is now too late for them to return to the 
simple life of their earlier history. They will do well, therefore, to 
take to heart the words of the President [Theodore Roosevelt] : 

'*We have no choice, we people of the United States, as to 
whether or not we shall play a great part in the world. That has 
been determined for us by fate, by the march of events. We 
have to play that part. All that we can decide is whether we 
shall play it well or ill." — " United States as a World Power;' by 
Archibald Cary Coolidge, pp. 140-141, 373-4' 

'Race Quettiont.— In the last fifteen years the United 
States has changed from a youth among the nations to a full 
grown man. No longer able to shut itself within itself, and, 
engrossed with internal affairs, to ignore the large affairs of 
the world as a whole, it fmds its position and necessities have 
compelled a growing interest and participation in world question!. 

The constant internal disturbances in the small countries near 
the Canal Zone, and their consequent opportunities for foreign 
intervention, bus already necessitated the assumption on our part 
of our share of the " white man's burden." There is every indica- 
tion this burden will increase. This new activity has already 
excited an apprehension which has caused a change in our rela- 
tions with Spanish-American powers, with on their part a conse- 
quent leaning toward European and Asiatic nations for support. 
* * * 

The immigration of the Chinaman and his subsequent exclu- 
sion was considered merely as an internal question ; or, tn other 
words, from the point of view as to what effect his admission 
or exclusion would have on our home affairs. What the China- 
man thought about it or what action on his part It might l«ad 
to was never considered. The great majority never conceived 
this question as bcitig of international importance. 

The more recent dispute having to do with the admission of 
Japanese students to California schools opened the eyes of many 
to the fact that in scttlinw: thcnc questions, the consideration of 
the white man's pf)int of view to llie exclusion of what the j)eoi)le 
of the other race thought about it might lead to serious rci*ult« 
--"Observer;' in "The Chicago Daily Tribune;' March 10, tm 



QUESTIONS FOR REVIEW. PART XII 

1. JVhat are the two methods of harmonizing the 
individual and the State? What ancient nations ex- 
hibited the spirit of liberty? How did America save 
Europe from Oriental despotism? How did the issue 
become clearly defined? Name the striking events in 
Europe illustrating the issue between democracy and 
despotism. How is the arming of Europe related to 
the struggle for liberty? How may democracy progress 
without revolution? Does democracy involve sympa- 
thy with all oppressed peoples? 

2, How do the Swiss aid the oppressed in other 
lands? What did the English free-trader aim to accom- 
plish? What method of aid to the oppressed has Eng- 
land adopted? When did America become free to adopt 
either the Swiss or the English method? What new 
doctrines of tariff policy arose after the Civil war? 
Why did we build a fleet? What influence did the 
United States exert over the later Armenian massacres? 

J. Has the policy of expansion been at any time 
calmly debated? What arguments have been used for 
and against expansion? Do the same arguments for 
isolation hold that prevailed a hundred years ago? 
What are some of the changed conditions? Do Euro- 
pean alliances now tend to promote war or peace? 

751 



752 POLITICAL SCIENCE 

4. Does the United States intend to enter upon a 
career of foreign conquest? Who is to blame for the 
war with the Filipinos? May Americans unite in a 
policy of world-wide peaceable expansion? How far 
has the American model been already copied? Are the 
United States of Europe moving in lines marked out 
by the United States of America? 

5. Does the Old World need American democracy? 
Does it need American diplomacy? Why does Amer- 
ica especially need the Old World? Which is the nor- 
mal, permanent condition: free acres to be had for the 
taking, or lands all occupied? How may America avoid 
the worst mistakes of the Old World? 

6. Does democracy require the cooperation of the 
nations? Give important instances of international co- 
operation. Will democracy gain by friendly cooperor 
tion with believers in despotism? May the despot con- 
sistently force a form of government upon an unwill- 
ing people? May the democrat do the same? 



SUBJECTS FOR SPECIAL STUDY 

1. The Holy Alliance and the Monroe Doctrine. 

2, The English colonial and imperial policy. 
5. The American debt to the Old World. 

4. The principles of federalism. Local government 
harmonised under a general government. 

5. Lessons from the Old World; referendum; ballot. 

6. Arguments pro and con for a policy of expansion. 
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The American Statesmen Series, 

This series consists of a number of biographies, each in one 
or two small volumes. They are brief, but in the main excel- 
lent. Lodge's Washington, Morse's Jefferson, Schurz's Clay, 
Gay's Madison, Lodge's Hamilton, and Morse's Adams, and 
/. Q. Adams, are useful for this course. 

The American Commonwealth Series, 

This series consists of a number of state histories, on the 
same plan as the statesmen series. 

Henry Adams, History of the United States, 

An acute criticism of the administrations of Jefferson and 
Madison. 

George Ticknor Curtis, Constitutional History of the United 
States, 
A valuable study from a purely constitutional point of view. 

Joseph Story, Commentaries on the Constitution, 

Richard Frothingham, The Rise of the Republic of the United 
States, 

Thomas Donaldson, The Public Domain (Washington: Govern- 
ment Printing Office, 1894. 47th Congress, H. R., Misc. Doc 
45» Pt. 4). 

Justin Winsor, Narrative and Critical History of the United 
States, especially Vols. VI.-VIIL 

Herman E. von Hoist, Constitutional History of the United 
States. 

A voluminous and eloquent discussion of the philosophy of 
American politics. 

Edward Stanwood, History of Presidential Elections, 

N. S. Shaler, The United States of America, 

Horace Greeley, The American Conflict. 

Henry Wilson, Rise and Fall of the Slave Power in America. 

Jefferson Davis, Rise and Fall of the Confederate Government. 

Alexander H. Stephens, Constitutional View of the War between 
the States. 

E. A. Pollard, The Lost Cause. 

F. W. Taussig, Tariff History of the United States. 
George F. Tucker, The Monroe Doctrine. 



PART I 

The Period of Dominant Foreign Influence 

LECTURE I 

THE SEPARATION FROM ENGLAND 

Goldwin Smith, 64-115; Hart, 42-80; Judson, 55-83; Andrews, 
161 -212. Bancroft and Hildreth treat the subject at length, each 
in several volumes. Fiske devotes two small volumes to the topic. 

The thirteen English colonies in America had grown, 
in less than two centuries, to a considerable population 
and wealth. They had little accord one with another, and 
were all attached to the mother country by ties both of 
interest and of sentiment. But the permanent depend- 
ence of colonies over-seas was impossible. Separation 
was sure to come in time. However, the situation was 
entirely novel in the eighteenth century, and so we need 
not wonder that it was not clearly understood. The 
inevitable separation was precipitated by the reactionary 
schemes of George III., and by the perverse blundering 
of ministers. The Americans were driven to opposition, 
to revolt, and finally to declare their independence. The 
pressure of war compelled the colonies to unite. The 
English people gave little support to the government in 
the war on the colonies, while the French gladly aided 
in the dismemberment of the British Empire. Thus 
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finally ministers were compelled to yield, and to make 
peace on the basis of American independence. 

I. Causes of the Separation. Fiske, Rev., I., chap, i, 2. 
a Obstacles removed: 

1. Conquest of New France. 

2. Colonists inured to war. 

3. Colonists become conscious of their power. 
b Change of relation to England. 

The Revolution of 1688 had made Parliament supreme 
in the English government. The colonies had been con- 
stituted by the Crown. Parliament now undertook to 
assert and exercise control. 

c The old colonial theory — Colonies exist for the benefit of 
the home country. This must collapse when the colony 
becomes strong. Commercial restriction. 

d The question of taxes. 

1. The pretext. 

2. The answer. 

3. The legal question. 

4. The principle involved. 
e The policy of George III. 

1. The King's character. 

2. His political aims. 

3. English parties. 

4. Relation of the American cause to English reform. 
/ The five abominable acts. 

II. Obstacles to Separation. 

a The sentiment of loyalty. 
b Lack of colonial unity. 
c British power. 

III. The Revolutionary Government. 
a Organization of Congress. 
b And of state governments. 

c Previous attempts at federation — Franklin's plan. 
d Difficulties of Congress. 
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rV. The Declaration of Independence. 

a Who made it? 

h By what authority ? 

c Its nature and bearing. 

d Who was made independent? Story, § § 206-17. 

EXERaSES 

1. Sketch the successive steps in the alienation of the colonies. 

2. What was the colonial system? 

3. Give the English argument for the supremacy of Parliament. 

4. Show the bearing of English politics on the course of 

ministers. 

5. Trace the effect of the imperfect union of the colonies on 

the war. 



LECTURE II 

THE LEAGUE OF FRIENDSHIP 

Judson, 84-99; Hart, 45-65; Andrews, 223-240; Fiske's "Critical 
Period" is well worth reading, entire ; Hildreth, I., ch. xlvi.-xlvii. ; 
Schouler, I., 1-51 ; McMaster, I., ch. iii.-v. ; Bancroft, Const., Bk. 
I. The Confederation, Bk. II. On the Way to a Federal Conven- 
tion, Bk. III. The Convention; Curtis, I., ch. v.-xxxiL; Public 
Domain, ch. iii. 

" While the war was in progress, the states adopted 
a constitution of government called 'Articles of Con- 
federation.' This proved a loose and weak device, and 
under it the states, when the war came to an end, were 
in a state of discord nearly approaching anarchy. They 
had originally been entirely separate one from another, 
and had been brought together only by the common 
danger. The critical state of affairs finally led to the 
appointment of delegates to a general convention for 
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the revision of the Articles of Confederation. This 
convention, meeting at Philadelphia in 1787, formed an 
entirely new constitution which provided a strong gov- 
ernment. The constitution was ratified by the states, 
although many were reluctant, and went into operation 
in 1789." 

I. The Articles Before Congress. 1776-7. 
a The general plan. Curtis, I., 98-103. 
6 The articles adopted — Nov. 15, 1777. Hildrcth, III., 
396-402. 

II. The Articles Before the States. 1777-81. 

Public Domain, ch. iii. ; Fiske, 187-198. 
a Land claims of the states. Curtis, I., 90-a. 
b The course of Maryland. Curtis, I., 93-4. 
c The land ceded. 
d The articles in effect. March i, 1781. 

III. Collapse of the Confederation. McMatter, I., 103-417; 

Schouler, I., 16-23 ; Story, § § 243-71 ; Curtis, I., ch. vi.- 
XX., 224; Fiske, ch. iv. 

a The states quarrel. 

b Neglect of debts. 

c Neglect of commerce. 

d Neglect of treaty. 

e Neglect of west — secession threatened. 

/ Misgovernment in states. " Rag money." 

g Insurrection. 

h The Confederation a failure. 

IV. Attempts to Improve the Articles. Curtis, L* cli. xiili xr. 

a The five per cent, scheme. 
b The revenue scheme. 
c The commercial scheme. 
d Radical amendment. 
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V. TttR Constitutional Convkntion. Ilildrcth, ttl., ch. xlvll.; 
CurtU, I.| ch. 9tv-xxxvi. ; McMuiitrr, I., 417-45^', Hnn- 
croft, Const., I., jdy-jyH', If., t jjS', Fiskc, Critienl 
Period, ai4-.io5; Srlicnilrr, I., jy-51. 

Tho AntmpollH mrrtltiK. 

h OrKAtiixHtlon mu\ powrm (if the convention. 

r AtmlyniN of itn nirtnhrrnhip, 

d DinirnltirN utid ntrtlindn. 

If The ocmipromUrH. 

/ The renult — the CcMiMltntlon. 

PXKttCIMRM 

I. Point out the lending drfccln in the Artlclcn of Confcdrrnlion. 
a. Show why it wnn hrttrr that nobody should he Nntinfied with 

the Conntitutlrin. 
,1. Give nn outline of Ihr pnprr money experience in Rhode 

InUnd. 

4. Whnt occnpionn for dUnrtmion did thr Oinntitntion withdniw 

from the Mntew? 

5. Contrast the Conntltutlcm with the Articles of«Confederution. 



LKCTUKh: III 

TIIIC KIMST ADMINISTMATION 

Judson, HM-ffij; Hurt, 05-15.^; Andrews, I., j.^5-jOw; Mildreth, 
I., rh. xlviii., II., rh. i. V. ; McM««ler, I., ch. v., vi., vii. ; Schouler, 
I.» 5.rAJ7; Ihmcroft, Couni., Hk. V. 

The people of llic MlaleH accepted llie Conslitiilion 
in Mlieer <IeHperation, l)ecaii.sc tlicy Maw no other eMca])e 
from virtual anarcliy. I'Vw really liked the new plan 
of government. The opinmition fought it Intterly, Init 
the lof(ic of factN wan aKainst them, an<l no the Federal- 
istM prevailed, ** Government under the new Conntitu- 
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tion was organized in 1789, Washington being chosen 
president. The first Congress enacted a series of 
momentous measures, creating the executive depart- 
ment, levying a tariff and an excise, funding the public 
debt, establishing the bank of the United States, and 
providing for a mint. The effect of this definite organ- 
ization of the republic was to establish social order and 
to give a great impetus to business prosperity. At the 
same time differences of opinion as to measures and as 
to the interpretation of the Constitution led to the begin- 
ning of our political party divisions." 

I. Condition of the United States in 1789. 

McMaster, I., ch. i., gives an interesting view for 1784; 
Fiskc, Critical Period, ch. ii.-iv. 

II. Why the G)nstitution Was Adopted. 

III. How THE G)NSTITUTION WaS ADOPTED. 

McMaster, I., 454-503; Schouler, I., 53-83. 

a The Constitution satisfied no one. i. Vote in the Phila- 
delphia convention. 2. Vote in the state conventions. 
b Parties in the states. 
c The Federalist 
d How majorities were secured. 

IV. Organization of National Government. 

McMaster, I., ch. vi.; II., ch. vii., 25-32, 35-43, 182-6; 
Schouler, I., 84-180; Hildreth, IV., ch. i.-iv. 

a Washington's policy. 

b The first cabinet. 

c Finance, i. Tariff. 2. Funding and assumption. 3. Excise. 

4. The bank. 5. The mint McMaster, I., 484 note, 

589; II., 72, 360; Schouler, I., 251. 
d The supreme court, i. The Georgia case. 



POLITICAL SCIENCE 763 

EXERCISES 

1. What was the " Federah'st " ? 

2. Outline Hamilton's scheme for organizing the public debt. 

3. To what extent were Jefferson's views correct as to the 

tendency of Hamilton's plans? 

4. Purposes and methods of the first tariff act 

5. The economic and social effects of the new government. 



LECTURE IV 

THE POLITICAL REVOLUTION OF 180I 

Goldwin Smith, 139-156; Judson, 116-147; Hart, I54-I75; 
Andrews, 263-304; McMaster, II., ch. viii.-xi. ; Schouler, I., 180- 
510; Hildreth, IV.-VI. 

At the same time with the organization of the new 
government the French revolution began its course. 
This soon resulted in war between France and other 
European powers, and presently the United States was 
about the only neutral nation. American commerce 
had increased rapidly after the Constitution went into 
effect, and the European wars stimulated it further. 
But, on the other hand, there was trouble with both 
belligerents. France expected aid from America under 
the treaty of 1778. And England seized every pretext 
to capture American vessels. A large number of the 
American people sympathized with France. But Wash- 
ington held firmly to the ground of strict neutrality, 
and in 1 795 he negotiated a treaty with England which 
prevented war. Meanwhile ( 1 797) Adams became presi- 
dent. The French were greatly irritated at the Ameri- 
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can treaty with England, and refused to receive the 
new American minister. Then, when Adams sent spe- 
cial commissioners in his place, the French foreign 
minister, Talleyrand, intimated that a bribe would be 
necessary in order to purchase peace. This aroused the 
utmost indignation in America — an indignation stimu- 
lated by the fact that the French also were lawlessly 
seizing American vessels — and war preparations went 
on apace. When France saw that America was in 
earnest, however, peace was not difficult to attain. In 
1800 a convention settled all the points in dispute. 

The war fever made the Federalists popular. But 
they took advantage of their success to enact obnoxious 
measures, the Alien and Sedition acts, which destroyed 
the goodwill of the people. The Republican party had 
been organized by Jefferson, and was really in closer 
sympathy with the tendency of the age than were the 
Federalists. In 1800 the election was carried by the 
Republicans, and Jefferson became president. The 
Federalists, after this, were a minority until they dis- 
appeared altogether as a party. 

I. Foreign Affairs. McMaster, IT., ch. viii.-xi. ; Schouler, I., 
259-87, 304-40, 358-488; Hildreth, IV., ch. vi., viii.-ix.; 
v., ch. X.-XV. 

a England and the treaty of 1783. 

b France and the treaty of 1778. 

c The French revolution. 

d The French envoy. 

e The Jay treaty. 

/ The X. Y. Z. affair. 

g Hostilities with France. 



POLITICXL SCIENCE 7^ 

II. Tm FwsT tV^jriCAt. Pahtiksu McMAiier, 11, 41^53. mmI 

th wxixu, SihiawWt, I. i8k>-^ t^Jf^X ^^7'liS* 3S4^4il^ 

« TKc Fevt«r;»lMeA ; IfAmiliAn aimI AfUmi. r ThcArm of 
giL\x<mm«nl. ^ Klcm^tui of iCrmtfiK. s- Vdtmtnu of 

^ The Rcpubttom; J<rff^r!te)a I. Th«orin of fovcnuacnt 
J. VAtmtnu t\i ttrttxgtK jt, Klemrnl.<4 of w-tAkncM. 

/ A Fr<n<h p^rty 4n«l an Knjsti'kh party. 

fi R<publKan f;ftmi. 

A The Uit FrtUrulwt %u'^^rsr — t/ij^. 

• Alien Ami S^tcttCHkn tai»i 

> F(«i«r^i.«t fAv'tmn*. 

III. Tttc Fl■«K^tv\^r or lAorvt^t McM^HUr. II. <h. vii; 
ScKoutcr. r, 44; -5 to. IhUtrcth. aa Aha\t. 

<• The ifirirt parix ptutifv^nn. 

^ The chaicr t\i :^tMt Irfii^Ueurti 

^ The eleettxful ctUle^ei, 

(tf The !ttrufi]ttle in 1 'ongtre:^-! 

t Triumph «x< Jelferioiu 

I The origin of national p^'^litieat parties 

jL Whac viere the main achtevemefitH of (he Fe«kmlui Ad- 

nunuc rations * 
X Cauie-* of the Fettleralm vxverthiow. 

4. Citvovt ami t»a«l <u!ei c\f the Ja> treaty. 

5. Menti and «lefeet^ of Fe«leralitm. 



LF.CTl'RK V 

rKPFKHSONIAN RKt't'RUOAXtSM 

CUkUlwm SnutK tsrv-tAt: Jmt.4on. t^S^iAo, ttan« i;6-tW; 
Amirews I, jojjtt4. McMaiCer. It, ch. xiu, lit., <h. ktv.-xvii,; 
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Schouler, II., 1-96; Henry Adams, I. and II.; Hildreth, V., ch. 
xvi.-xvii. 

Jefferson's first term was highly successful. His per- 
sonal character and political ideas were such as to put 
him in touch with the majority of the people. He was 
thoroughly democratic in his notions, and at once swept 
away the formal ceremonial which had been maintained 
by his predecessors. In finance he aimed above all at 
economy and the reduction of the public debt. In this 
he succeeded beyond his expectations. The most bril- 
liant achievement of the administration was the pur- 
chase of Louisiana, although this action did not accord 
with Jefferson's view of the powers of the government 
under a strict construction of the Constitution. In the 
election of 1804 the Federalist party crumbled to pieces, 
and Jefferson was reelected by an overwhelming vote. 

I. Character of Jefferson. Schouler, I., 189-94; II-; 93-^» 
99-100, 225; Hildreth, VI., 139-142; H. Adsuns, I. 

II. Analysis of His Political Ideas. 
H. Adams, I. 

a Interpretation of the Constitution. 
b Administration of government. 
c Foreign policy. 
d Popular rights. 
e National industries. 

III. The Virginian Republicans and the Northern Demo- 

crats. H. Adams, I. 

IV. Gallatin's Financial Policy. Schouler, II., 22; Stevens* 

Gallatin, 

V. Jefferson and the Judiciary. McMaster, II., 607, 611; 
III., ch. xvii.; Schouler, II., 25-6, 61, 86-9; H. Adams, II., 
ch. X. 
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a The act of 1801. 
b Impeachments. 

VI. Jefferson and the Civil Service. McMaster, II., 583-7; 
Schouler, II., 6-14. 

a Appointments. 
b Removals. 

VII. The Louisiana Purchase. McMaster, II., 625-35., III., 

ch. xiv.; Schouler, II., 40-6, 49-58; H. Adams, II., ch. 
... • 

IL-Vl. 

a The Mississippi outlet 

b France in Louisiana. 

c The purchase. 

d The Constitutional question. 

VIII. The Republican Court Under Jefferson. Schouler, II., 
14-15, 90-1. 

a Jeffersonian simplicity. 
b The President's message. 

IX. Collapse of the Federausts — Election of 1804. 
McMaster, III., 187-199. 
a Popularity of the administration. 
b Reasons for the Federalist decadence. 

EXERCISES 

1. The main achievements of Jeffersons's first term. 

2. Benefits and evils of Gallatin's administration of finance. 

3. How far did JeflFerson follow Federalist practice? 

4. The importance of the acquisition of Louisiana. 

5. Contrast the political principles of Hamilton and Jefferson. 



LECTURE VI 

THE POLITICS OF THE WAR OF l8l2 

Goldwin Smith, 161-174; Judson, 161-183; Hart, 191-222; 
Andrews, I., 315-324; McMaster, III., ch. xviii.-xxiii., IV., xxiv.- 
xxix.; Schouler, II., 98-491; H. Adams, III., ch. iv., xvi.-xviii., 
v., ch, vi., vii., viii., ix. 
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Jefferson's second term was not so successful as the 
first. The wars between France and England were 
renewed, and again the United States was the only 
neutral. The aggressions of the belligerents on Ameri- 
can commerce were so exasperating that in 1807 Jeffer- 
son induced Congress to lay an embargo on all foreign 
commerce. This failed to produce the effect intended, 
and the act was repealed early in 1809. The embargo 
was a favorite idea of Jefferson as a means of " peace- 
able coercion." Its failure greatly impaired his influ- 
ence. Madison became President in 1809. Failing to 
secure just treatment from Great Britain, the adminis- 
tration was at last induced to recommend war, and Con- 
gress promptly acted. This was under the influence of 
Henry Clay and the "young Republicans." Their plan 
was to annex Canada. In fact, their military operations 
resulted in no marked success. But in the seas and the 
great lakes the little American navy won brilliant vic- 
tories. The overthrow of Napoleon in 181 4 led Great 
Britain to desire peace. And so the war came to an end 

I. The World at War. Schouler, II., 108-10, 151-221. 

a The death struggle between France and England. 

b The coalition. 

c Napoleon's continental policy. 

d Fate of European neutrals. 

II. The War and Neutral Commerce. McMaster, III., 219-40^ 
270-278. 

a Effect of the maritime war on belligerent commerce. 
b The old colonial system. 
c The rule of 1756. 
d The neutral flag. 
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€ " Neutral frauds.'* 

/ Admiralty decisions. 

g The orders in council. 

h The Berlin and Milan decrees. H. Adams, III., ch. xvi. 

III. The Impressment of Seamen. McMaster, III., 240-270; 

Schouler, II., 114, 117, 154, 163-7, 408; H. Adams, II., 
335-9, 384, 393, 4^3; IH., 93*4; VI., 134-S; VII., i9-«x 

a The press gang. 

b Desertion. 

c The right of search. 

d Expatriation. 

e Fraudulent papers. 

/ The English side. 

g The American side. 

IV. Jefferson's " Peaceable G)ercion." McMaster, III., ch. 

xix. ; Schouler, II., 178-216; H. Adams, IV., chs. vii., xi., 
xii., xiv., XV. 

Endless negotiation. 

b Embargo. 

c Effect on America. 

d Effect on England. 

e Supplementary acts. 

/ The force bill. 

g Sedition in New England. 

h Embargo repealed. 

i Election of Madison. 

j Retirement of Jefferson. 

V. Drifting into War, McMaster, III., chs. xx.-xxi.; 
Schouler, II., 217, 310-394; H. Adams, V. 

a Non-intercourse. 

b Action of Napoleon. 

c English obstinacy and violence. 

d Rise of the war party. 

e A positive policy. 

/ The President follows. 

15 
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VI. War. McMastcr, III., ch. xxiil. 450-8; IV., ch. xxiv.-xxix.; 
Schoulcr, II., 394-491; H. Adams, VI.-IX. 
a The declaration. 
b Inadequate preparation. 
c Plans of the war party. 
d The conquest of Canada. 
e The navy and privateers. 
/ The peace party. 
g Course of New England. 
h Hartford convention. 
i Negotiations for peace. 
/ Treaty of Ghent. 

VII. Political Results. 

a The new Republican party. 
b End of the Federalists. 
c Foreign relations. 
d A new era. 

EXERaSES 

1. Successive acts of France and England aimed at American 

commerce. 

2. Causes of the American failure in military operations. 

3. Effects of the long embargo. 

4. New England secessionists. 

5. Was the war of 1812 a wise measure? 



PART II 

The Period of Dominant Internal Development 

IJCCTUUK VII 

TlIK KUA OK (iOOt) KKKI.IN(i 

(lolflwin Smilh. 17501; Hart, JJ.M^; J»i«lv>n, tHtj-cjii; Amlrcwii, 
I . .US 47. 

With the cn«l nf the Um^i wars hctween iMance and 
ICuKland the Uniteil States reasecl to he the only neutral 
|H)wer, an«l the intportance <>f Anieriean foreiijn eoni- 
nuMve. as well as the constant I'eeurrenee of forei^jn 
clilVieulties, eaine to an enil. Thenceforth the new 
repuhlic was left to the onlerly «levelopn»ent of its 
material an<l social resources. The anj^ry politics of the 
iHMleralist era passe<l away, anci there was a ijeneral 
recc instruct if m of parties. I'!ini|;ratic»n to the West 
luvanje very lari^e, powerfully stimulated hy the appli- 
cation of steam to transportation. Manufactures had 
j^rown to Cfinsitlerahle pro|Mirlions. under the impulse 
of the Mmhar^o and the war. The active ICn^jlish com- 
|jetition which followed the treaty of (ihent was met hy 
a series of protective tarilT laws, an<l the clisordered 
finances of the c«)untry were l)rou|*;ht hack to i^cn^d 
condition hy the restoration of the Hank of the United 

■ 

States. What aftcrwanl Invamc kmiwii as the Amcrl- 

771 



772 POLITICAL SCIENCE 

can system of Henry Clay included a protective tariff, 
a series of internal improvements for the benefit of com- 
merce, and the preservation of the Continent from 
European interference. The last point was embodied in 
the Monroe Doctrine, so called from President Monroe's 
Message of 1823. 

I. Character op the Period. Schoulcr, III., 37-57. A 
period of transition, social and political. 

II. Settlement and Influence op the West. Schaler's 
United States, ch. v. 

a The emigration. 
h The three lines of travel. 
c Means of transportatioa 
d Pioneer life. 

III. Internal Improvement. 
Turnpikes and canals. 

IV. The Second Bank op the United States. Schouler, IL, 

446-8. 

V. The Protective Taripp. Schouler, I., 86-^; IL, 450; III, 
40-3, 295-8; Taussig, 8-24, 68-78. 

a The tariff of 1789. 

h The Calhoun tariff (1816). 

c The Clay tariff (1824). 

VL The Missouri Compromise. Schouler, III., loi, M7'73> 
178-86; Judson, 273-81. 

a The Tallmadge amendment 

h Maine and Missouri 

c The compromise. 

d The struggle renewed. 

VII. The Monroe Doctrine. Schooler, III^ 277-^; Tockei^f 
Monroe Doctrine; Gilman's Monroe, dL viL; also app. 
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iv. D, for a bibliography on the Monroe Doctrine, by 
Professor J. F. Jameson. 

a Relations with European powers. 

b The. Spanish- American revolt. 

c The "Holy Alliance." 

d Canning and Rush. 

e Monroe's message. 

/ Analysis of -the doctrine. 

g Application to Mexico. 

h Venezuela. 

EXERaSES 

1. Why was "the era of good feeling" so called? 

2. The motives and political effects of the settlement of the 

West 

3. The policy of internal improvements. 

4. Contrast the tariff acts of 1789, 1816, and 1824. 

5. Trace the origin and growth of the Monroe Doctrine. 



LECTURE VIII 

THE REIGN OF ANDREW JACKSON 

Goldwin Smith, 191-205; Hart, 248-62; Judson, 210-33; 
Andrews, I., 348-62. 

Factional opposition to John Quincy Adams brought 
about the elevation of Jackson to the presidency. He 
had strong elements of popularity and was able to form 
a well-organized political party. South Carolina was 
bitterly opposed to the extreme protective tariff laws 
passed in 1828 and 1832, and in the latter year declared 
these laws null and void within her limits. Jackson 
threatened coercion, but Congress in 1832 passed a com- 
promise tariff bill by which the high duties were to be 
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reduced gradually. Nullification was accordingly with- 
drawn. I'he followers of Clay and the various other 
elements of the opposition to Jackson united under the 
name of the Whig party. Jackson attacked the Bank of 
the United States, vetoed a hill for its recharter, and 
had the federal deposits removed from its keeping. 
Through all his presidency Jackson was constantly at 
war with somebody. And in the end he won all his 
battles. 

I. Thr Pkrsonauty of Jackson. Schouler, III., 61-7. 

11. Intkllkctual and Social Development op the Repudmc. 
Schoulcr, in., 507-29; IV., 1-31; Judson, 258-68. 

III. The Election of Jackson. Schoulcr, III., 410-49. 

IV. "To THE Victor BErx)No the Spoils." Schoulcr, III, 

451-62; Schurz'H Clay, 332-7. 

V. The American System. Schoulcr, III., 295, 420-26; 
Sumncr'8 Jackson, ch. ix., x. ; Taussig, 78-103. 

a Internal improvements. 
b 'Ihc tariff of 1828. 

VI. Nullification. Schoulcr, III., 482-91; IV., 65, 85-109; 
Sumner's Jackson, ch. ix., x., xiii. ; Taussig, 103-112. 

a The tariff of 1832. 

b The South Carolina convention. 

c Jaekson and the nullifiers. 

d The force hill ancj the tariff of 1833. 

fi The theory of nullification. 

VII. The War on the Hank. Schoulcr, IV., 44-54, 68-70. 
JJ2 75; Sumner's Jackson, ch. xi., xiii., xiv. 
a Thr hanU and politics. 
b The charter vetoed. 
c kentoval of the deposits. 
d Kcononuc effects. 
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VIII. Genesis of the Whig Party. Schouler, IV., 191-3. 
IX. Retirement of Jackson. Schouler, IV., 26s-;^s. 
X. The Meaning of Jackson. 

EXERaSES 

1. The policy of Jackson with reference to the civil service. 

2. Analysis of the elements which composed the Whig party. 

3. Main provisions of the tariff act of 1833. 

4. Compare the organization of the two banks of the United 

States. 

5. Summary and criticism of the speeches of Webster and 

Hayne, in the " Great Debate." 



LECTURE IX 

THE WHIG TRIUMPH 
Goldwin Smith, 205-9; Judson, 234-57; Andrews, I., 362-9. 

Expansion of business, over-speculation and the rash 
finance measures of Jackson's administration, led to a 
great business panic in 1837. Jackson had succeeded in 
securing the nomination and election of his loyal fol- 
lower, Van Buren, as his successor in the presidency. 
But the business disasters turned the tide of popularity 
against the Democrats. In 1840 a "tidal wave" over- 
whelmed Van Buren, and carried the Whigs to victory. 
But the Whig president. General Harrison, died only a 
month after his inauguration. The vice president, 
Tyler, thus became president, and he turned against the 
party which had elected him. So the first V/hig victory 
was fruitless. 
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\. TuK Wiifi:; LiAflciui, 

n. The Pawic ^ 1837, Schottler, IV,, 257-64, 276-S2; 
Scburz'n CAi>, ch* xtx« 
a Expansfofl. 
ib SpecuUtioft 
^ Policy of the treafury, 
I, Diftrttmtion o\ the furpltif, 
z The specie circular, 
d The craih, 
€ National and state governments involved. 

\\\. Van Buren'h AoMiNiSTRATioif, Scbouler, IV,, 383-90,324. 
a Finance, 
b The civil service, 

IV. The Electiok of 1840. Sehouler, IV,, 328-40. 
a The Harrisbtsrgh convention, 
b The '' hard cider and log cabin '' campaign, 
c The Whig tidal wave, 

V, The Whig Teiumph — PEEfiDEUT HAiEisoif, Schouler, IV., 

VI. The Whig Dihaitei ^ Peesideh t Tylee, Schouler, IV,, 
367-76. 

EXEEaau 

1. Some causea of the financial crisis of 1837. 

2. Explain the independent treasury plan. 

3. Contrast lictwccn Clay and Webster, 

4. The public land policy of Henry Clay. 

5. Causes of the Whig victory of 1840, 



LECTURE X 

THE SPOLIATION OF MEXICO 
Goldwin Smith, 309-12; Judson, 254-75, 273-90; Andrews, II, 

Jrihn Tyler vetoed distinctive Whig measures, and 
set out to secure a reelection to the presidency through a 
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political machine of his own. He failed in the end, 
Imw'cvcr, to win supjKjrt from cither party. The Whigs 
nominated Clay. Van liuren seemed sure of the Dem- 
ocratic nomination. But he was beaten by a new polit- 
ical question — the annexation of Texas. 

Texas, settled by American slaveholders, had revolted 
from Mexico, and sought admission to the American 
Union. A treaty of annexation was negotiated by 
Tyler early in 1844, but was rejected by the Senate. 
The question was then taken into politics. Van Buren 
and Clay were both op|)osed to annexation. Van 
Buren lost the DemcKratic nomination on that account, 
and Clay was defeated at the polls by the defection of 
free-soil Whigs, who distrusted his iirmnesi in opposing 
the Texas scheme. After the election Texas was 
promptly annexed. This led to war with Mexico, a 
war which resulted in the acquisition by the United 
States of California and New Mexico, thus affording 
room for further extension of slave territory. 

I. Tylrr anu THit Wiiuis. Schoulcr, IV., 367-95, 404-11. 
4JO-3. 

a The hank. 

b The cabintt. 

c The tariff of 1842. 

d John Tyler*» machine. 

II. WiUQ AND DiMOCKAT. Schoulcr, IV., 433-5» 459-61, 465-9> 
a The reaction from 1840. 
b Vhm for *44. 
c Nomination of Clay. 
d Defeat of Van Buren. 
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IIL Slavkry Before 1844. Rhodes, L, ch. i. 

a Early days. 

h Emancipation in the North. 

c Renaissance of slavery in the South. 

d The MiKsotiri compromise. 

e The abolitionists. 

/ The right of petition. 

Q More territory for slavery. 

IV. Texas, ^on Hoist's Calhoun, ch. viiL 

a The Louisiana treaty — 1803. 
h The Florida treaty — 1819-21. 
c The American migration. 
d ^he Texan revolution. 
e Negotiations. 

V. The Election of 1844. Schoulcr, IV., 471-80. 
a The party platforms. 
h The Oregon question. 
c Clay's Texas letters. 
d Defeat of the Whigs. 

VI. Texas and Tyler. Schouler, IV., 482-8. 

a Negotiations renewed. 
h Texas annexed. 
c The Mexican view. 

VIL Mexico and Polk. Schouler, IV., 495-504, 518-43 ; V., 1-92. 

a The new President and his aims. 

h The collision. 

c The war of conquest. 

d Overthrow of Mexico — treaty of Guadaloupe Hidalgo. 

EXERCISES 

1. Political motives of the annexation of Texas. 

2. How Clay was defeated in 1844. 

3. John Quincy Adams and the right of petition. 

4. American claims on the Mexican treasury. 

5. Calhoun's share in the annexation of Texas. 
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LFXTURE XI 

llll^ LAST ('()MI*UOMIHi( 
(♦MJilwih SiMJili, JiJf\, JihUmii, jtjn,\[ Amirewt, II„ 30-7; 



The aniiiiniiinn nf lerrilnry from Mexico at once re* 
nrvvtti ihr ili?i|Hitt liriwcen rilavery ami (reetlom which 
thr Minniiiiri ('nin|)rnnur>d hml scltlcil fur the l«?rritory 
hniif^hi from iMantc, Thf war was not popnhir In the 
iimihrrn r»tatrr>, and at the election of 184K the Whign 
af»uin were hiurennful, chnuMinif (ieneral Taylor to the 
Iirrriiilriuy, The iliricnvery nf nnk] in Califurnia caupted 
a Miililrii rn?»h nf |»e«ii»le there, and they almofit imme^ 
diatrly I'nrmed a htate orf^ani/atinn without btavery and 
a|i|ilird fnr admirininn tn the Union. There was a Himrp 
toiiierii in t'on[»re^^^i, which was hettled hy the compro- 
mi-ie mraninrf) of 1850. Thirt was intemlcd to put on 
end to the slavery agitation. Hut in fact it piit an end 
to the WhiK party. After the electitm at 185J, that 
party tlina|jpeared from «iur |M)liticii, 

I. 1 Mtt Sl.AVfcliV l'Wlt*Al4ANtlA, 

111. I Ht I.Aai Whiii Vm m»»*v - - »M4M. Stiunilrr, v., ICJO-II4J 
Mil.uuHlthit'Q LtiJiJt, iii, vlll, 

a 1 lir wiir iiUi\ the itrople. 
It I'lrr diiil. 

, "lhihl.ria'* Hhij " hiirii Huriicr*." 
tl I Mil Umiyh uiitl Uritily. 

tf 1 Ur lltlct rnitVclilUin«. 
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IV. Thf. Conqukkkd TBimiTORY, Scliouler, IV,, 543-4» V. 129-47. 

a The Wilmot proviso, 
b California. 

c New Mexico and Utah. 
d Pro-slavery demand*. 
e The administration plan* 

V. Thi CoMpROMm OF 1850. Schouler, V., 161-73; iTS-aoi ; 

McLaughlin's Cass, ch. tx« 

a Henry Ga/i omnibus scheme^ the Whig schism. 
b Webster's 7th of March speech. 
c Death of the president. 
d The compromise carries. 

VI. Thb Fucitivi Slavb Law. Schouler, V., 199; Greeley, dk 

xvi, 

a The constitution. 

b The law of 1793- 

c The free states and the fugitives. 

d The law of 1850. 

i The underground railroad. 

VII. Death of the Whig Party. Schouler, V., 212, 339*49. 

a The compromise and the politicians. 
b The compromise and the people. 
c The election of 1852. 
d Dissolution of the Whig party. 

EXERaSU. 

1. Provisions of the compromise measures of 185a 

2. Kxplain the collapse of the Whig party in 1852. 

3. The wisdom of the compromise of 1850. 

4. The working of the fugitive slave law. 

5. Was Seward right in his view of " the irrepressible conflict " ? 
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uccruKK xn 

C>/MwIm Siiilih, ^i|-64, jim1oa/ii, Atjy,}id, Afuimw^, 11, ^fiior, 

In iMji tlic VVIiifj party fi?ll tn piecai, ami on« of 
till? Uiai Hi in tfi ilit ti«?w DcmtHirsiik adiiHitUtratum wtt» 
ilitf law ori{atii/iti|{ tlicr tcrtitorici^ u( Kan«M and 
Nrhrat)ka aiMl rt^i^raliug ih<! Mi^M^mri a/inpr</iiuiM$t TtiU 
o(K*iir/t thf N//rtliw«?s>t Ui tilavcry, Thi?fif wa«* A d«i^' 
IK^rati^ Mru|^l{k lM'tw<'<'M iUc two «M;<:ti</tm for Um; prxMM^n* 
oioti of Kafis>at}, hut m tlir ctul th<; fri;« ««Ukni prc' 
vailr<l, M^aiiwliilt! a tit*w inAHiail (wrty tiiid bcim 
forfhH ill th« North, with tJic irHfitliial priticifHir that 
t>lavriy s>houht not Ik? |i«riiiitt«;d hi the t<!ffitOfir«, In 
iHUf thio party, owing in u t>plit in ttic^ Ikinocratic 
National ( 'onvruti/zti, tnHittiUil in ttltuiilng a \)rmiUtt\i, 
'Mini tht' eslavc; otatt'ci nearly all liifcifikd Iron) tin? 
Union, and forint'd a i*onff<l«ratf? |{ovttrnni«'nt of thdr 
own, 'Ml** ( 'allionn theory of tlir nuiart: of the eoiwtl' 
tiilion and the n/iitinne/1 irxiMeiire of i^lavcry wrf« hfih 
Hi tifakr. The retjult wat> a rivil war of va«t \irtf\Hir- 
lioii!}, which put an end to the extreme the/;ry of t^tate 
li^ht:) and iii the infi»titntion of slavery as> well, The 
repiihlir iM^ranie in fait what t^inre lyHt) it had heeii in 
form a nati/;ih 

4 'lh« c''miproitiiM«, 
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b The Kansas-Nebraska bill; repeal of the Missouri com- 
promise (1854). 
c The Free Soil uprising; the Republican party. 
d The " Know-nothings." 

II. The Struggle for Kansas. Schouler, V., 315-46. 

a The Missourians. 
b The Emigrant Aid Society. 
c The "bogus" legislature. 
d The Topeka constitution. 
e "Bleeding Kansas." 

III. The Election of 1856. Schoule^ V., 349-S6. 
a The Dred Scott decision (1857). 

IV. " Manifest Destiny." 

a The Gadsden purchase. 
b The filibusters. 

V. Kansas for Freedom. Schouler, V., 3S7-9» 361-3, 382-6, 
391-400, 424- 
a The Lecompton constitution. 
b Old John Brown; the Jayhawkcrs. 
c Defeat of pro-slavery. 

VI. Election of i860. Schouler, V., 427-33» 454-69. 

VII. Secession. Schouler, V., 469-512. 

a The constitutional question. 

b Secession a theory. 

c Secession a fact. 

d Buchanan and the secessionists. 

# War. 






;V' 
\ 



